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PREFACE 
 
Sudan courts rules of jurisdiction in the conflict of laws were first 
introduced by the condominium administration, 1899-1956. The 
source of these rules was English conflict of laws pertaining to 
international rules of jurisdiction. I have tried to state the law as it 
stood in 2005. 
 
 In the Sudan, the period of codification which started in 1974 
deviated from the rules introduced in the pre-codification era. The 
main objectives of this thesis are to find out whether or not the 
Sudan legal regime is in conformity with norms and standards of 
the international community since it is a part of it. To this end the 
present research carried out a comparative study of Sudanese case 
law and legislation and compared it to English common law and 
legislation as well.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
ABSTRACT 
 
 
This thesis discusses the bases of Sudan courts international rules 
of jurisdiction and the development of these rules through different 
stages. It is divided into four chapters. Chapter One discusses the 
jurisdictional rules before 1974, a period that extended from 1899 
to 1974 which included the most important period i.e. the 
condominium administration period which represented the 
cornerstone in introducing the rules of international jurisdiction in 
the Sudan. 
 
Chapter Two discusses the rules of jurisdiction introduced in the 
Sudan through codification by the repealed 1974 Civil Procedure 
Act and its re-enactment as 1983 Act. 
 
Chapter Three deals with the rules governing the international 
jurisdiction of Sudan courts to stay actions, the bases and sources 
of these rules which were basically English private international 
law rules and the impact of Brussels Convention 1968 on English 
law. 
 
The thesis contains a final chapter which concludes the most 
important findings and recommendations that can fill the gaps in 
the Civil Procedure Act 1983.  
 
   
 
 
 
 
 
 
 
 
 اﻟﺨﻼﺻﺔ
 
هﺬا اﻟﺒﺤﺚ ﻳﻨﺎﻗﺶ ﻗﻮاﻋﺪ و اﺳﺲ اﻻﺧﺘﺼﺎص اﻟﺪوﻟﻲ ﻟﻠﻤﺤﺎآﻢ اﻟﺴﻮداﻧﻴﺔ و ﺗﻄﻮرهﺎ ﻋﺒﺮ 
ﺗﻨﺎول اﻻول ﻣﻨﻬﺎ ﻗﻮاﻋﺪ اﻻﺧﺘﺼﺎص . و هﻮ ﻣﻘﺴﻢ اﻟﻲ ﻓﺼﻮل ارﺑﻌﺔ، اﻟﻤﺮاﺣﻞ اﻟﻤﺨﺘﻠﻔﺔ
 و ﺗﺸﻤﻞ اهﻢ 4791 اﻟﻲ 9981 و هﻲ ﻓﺘﺮة ﺗﻤﺘﺪ ﻣﻦ 4791اﻟﺪوﻟﻲ ﻓﻲ اﻟﻔﺘﺮة ﻣﺎ ﻗﺒﻞ 
ﻘﺎﻧﻮﻧﻲ ﻓﻲ اﻟﺴﻮدان ﻋﺮﻓﺖ ﺑﺎﻟﺤﻜﻢ اﻟﺜﻨﺎﺋﻲ اﻻﻧﺠﻠﻴﺰي اﻟﻤﺼﺮي ﻣﺮﺣﻠﺔ ﻓﻲ ﺗﺎرﻳﺦ اﻟﻨﻈﺎم اﻟ
          . اﻟﺬي ﻳﻤﺜﻞ ﺣﺠﺮ اﻟﺰاوﻳﺔ ﻓﻲ ارﺳﺎء ﻗﻮاﻋﺪ اﻻﺧﺘﺼﺎص اﻟﺪوﻟﻲ ﻟﻠﻤﺤﺎآﻢ اﻟﺴﻮداﻧﻴﺔو
  
 
اﻣﺎ اﻟﻔﺼﻞ اﻟﺜﺎﻧﻲ ﻓﻴﻨﺎﻗﺶ ﻗﻮاﻋﺪ اﻻﺧﺘﺼﺎص اﻟﺪوﻟﻲ ﻟﻠﻤﺤﺎآﻢ اﻟﺴﻮداﻧﻴﺔ اﻟﺘﻲ اﺳﺘﺤﺪﺛﺘﻬﺎ 
و اﻟﺬي اﻋﻴﺪ ﺗﻘﻨﻴﻨﻪ ( اﻟﻤﻠﻐﻰ ) 4791ﻤﺪﻧﻴﺔ ﻟﺴﻨﺔ ﻓﺘﺮة اﻟﺘﻘﻨﻴﻦ ﺑﺼﺪور ﻗﺎﻧﻮن اﻻﺟﺮاءات اﻟ
                                                                                        . ﺗﺤﺖ ذات اﻟﻤﺴﻤﻰ3891ﻓﻲ ﻋﺎم 
 
 ﻗﻮاﻋﺪ اﻻﺧﺘﺼﺎص اﻟﺪوﻟﻲ اﻟﺘﻲ ﺗﺤﻜﻢ ﺳﻠﻄﺎت اﻟﻤﺤﺎآﻢ ﻓﻲ اﻟﻔﺼﻞ اﻟﺜﺎﻟﺚ ﻳﺘﻨﺎول ﺑﺎﻟﺒﺤﺚ
وﻗﻒ ﺳﻴﺮ اﻟﺪﻋﺎوى او اﻻﺟﺮاءات اﻟﺘﻲ ﺗﺒﺎﺷﺮ اﻣﺎﻣﻬﺎ و اﺳﺲ و ﻣﺼﺎدر ﺗﻠﻚ اﻟﻘﻮاﻋﺪ 
اﻟﻤﻘﺘﺒﺴﺔ ﺑﺼﻔﺔ اﺳﺎﺳﻴﺔ ﻣﻦ ﻗﻮاﻋﺪ اﻟﻘﺎﻧﻮن اﻟﺪوﻟﻲ اﻟﺨﺎص اﻻﻧﺠﻠﻴﺰي و اﺛﺮ اﺗﻔﺎﻗﻴﺔ 
                                                                    .ﺑﺮوآﺴﻞ ﻋﻠﻰ اﻟﻘﺎﻧﻮن اﻻﻧﺠﻠﻴﺰي
 
و ﻗﺪ ﺣﻮى اﻟﺒﺤﺚ ﻓﺼﻼ اﺧﻴﺮا ﻳﻠﺨﺺ اهﻢ اﻟﻨﺘﺎﺋﺞ و ﻳﻘﺪم ﺗﻮﺻﻴﺎت ﻻﺟﻞ اﺻﻼح و 
.  اﻟﺴﺎري اﻟﻤﻔﻌﻮل3891ﻟﺴﻨﺔ ﺗﻄﻮﻳﺮ ﻗﺎﻧﻮن اﻻﺟﺮاءات اﻟﻤﺪﻧﻴﺔ 
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CHAPTER ONE 
 
Jurisdictional Rules Before 1974 
   
1. Introduction. 
 
The purpose of this chapter is to discuss, in general, the meaning of 
jurisdiction, the theoretical bases of jurisdiction, the historical 
development of the concept of international jurisdiction, the 
sources of the rules of jurisdiction in the Sudan before 1974, the 
bases of jurisdiction in traditional common law rules in actions in 
personam and actions in rem, and finally it will discuss the 
application of the English rules of jurisdiction in Sudan. 
 
2. The Meaning of Jurisdiction.      
 
Jurisdiction is a word susceptible of several different meanings; 
but the sense in which it is used in the present study is the power of 
a court to hear and determine an issue upon which its decision is 
sought.1 International jurisdiction of a court is defined as the 
competence of the court of the forum to hear and decide a case that 
contains foreign element, that is, a contact with some system of 
law other than the law of the forum.2 Thus, the question of 
international jurisdiction raises the question: why the courts apply 
                                                 
1 . J. G. Collier, Conflict of Laws, 69 (3 ed. 2001) 
2 Akolda M. Tier , Private International Law in the Sudan,  Cases and Materials , 2 (Revised ed ., 1981) 
foreign law. It is the question of the development of private 
international law throughout the long centuries in the past until 
today. 
  
The international rules of jurisdiction were introduced into the 
Sudan by the     condominium regime at 3 the dawn of the 
twentieth century. The rules of jurisdiction derived from the 
English international rules of jurisdiction were the Sudan rules of 
international jurisdiction until 1974. 
 
 The definition of  Sudan rules of  international jurisdiction can 
only be read in conjunction with the definition of English private 
international law which embodied the rules of jurisdiction of both 
systems ,i.e, most problems of private international law are in  one 
way or another questions of jurisdiction . 
 
 
 
 
3. Theoretical Bases and Doctrines of Jurisdiction. 
 
                                                 
3 . Zaki Mustafa, foreword (1900-1931) 1 S. L. R., P. Vii 
In order to trace the historical development of rules of jurisdiction 
in private international law there are four theories or doctrines 
which can, briefly, be discussed  and illustrated here. 
 
(i) The Doctrine of Comity. 4 
 
 It states the following three rules: 
 
a. that the laws of every sovereign authority have force within the 
boundaries of its state and bind all subjects to it but not beyond. 
 
b.those are held to be subject to a sovereign authority who are 
found within its boundaries, whether they be there permanently or 
temporarily. 
 
c.those who exercise sovereign authority so act from comity, that 
the law of every nation having been applied within its boundaries 
should retain their effect everywhere so far as they do not 
prejudice the powers or rights of another state or its subjects. 
 
(ii) The Theory of Acquired Rights: 
 
                                                 
4 Davies, The Influence of Huber′s De Conflict on English Private International Law (1937) 18 B.Y.I.L 49 
at pp. 56-57. Akolda M.Tier, Supra note 2 at 1.  
This theory was the basis of English private international law but it 
is no longer admitted in England. This theory states that: "English 
judges never in strictness enforce the law of any country but their 
own, and when they are popularly said to enforce a foreign law, 
what they enforce is not a foreign law, but a right acquired under 
the law of a foreign country which is applicable according to 
English rules of conflict of laws5. 
 
(iii)The local law theory. 
 
The scope of the local law theory is as follows: “The forum court 
when confronted by a case involving foreign elements, always 
applies its own law to the case, but in doing so adopts and enforces 
its own law a rule of decision identical, or at least highly similar 
though not identical,  in scope with a rule of decision found in the 
system of law in force in another state or country with which some 
or all of the foreign elements are connected, the rule so selected 
being in many group of cases, the rule of decision which the given 
foreign state or country would apply, not to this very group of facts 
now before the court of the forum, but to a similar but purely 
domestic group of facts involving for the foreign court to foreign 
element. The rule thus incorporated the law of the forum may for 
                                                 
5 Dicey, the Conflict of Laws, 12 (6 ed. 1949), Akolda M.  Tier ,  Supra note 2 , at 3  
convenience be called domestic rule of the foreign state as 
distinguished from its rule applicable to cases involving foreign 
elements” 6. 
 
The forum thus enforces not a foreign right but a right created by 
its own laws. Thus, we can say that the local law theory had laid 
down the basis of derivation and adoption or incorporation of 
foreign law into the law of the forum. 
 
(iv) The Theory Based on the Need to avoid chaos and / or 
injustice. 
 
This theory lays down the basis of competence of courts, namely, 
to avoid chaos and or injustice. This theory has been adopted by 
Sudan courts. In O.A V. Anba Bola Convent7Gorman, J., stated: 
“The necessity of these rules (of private international law) as to 
jurisdiction and choice of law has arisen in each state from the 
pressure of modern conditions or international intercourse, and it is 
very desirable that they should be as nearly uniform from state to 
state, as the diversity of their origins will allow, and consequently 
judges in all countries when called upon to formulate such general 
principles are accustomed to have regard to the general current of 
                                                 
6 Cook , The Logical and Legal Basis of the Conflict of Laws , Harvard University Press, 20-21 (1942) 
Also  Id  
7  (1900 – 1931) 1 S. L. R. 525 , at 529 -530  
international opinion on such matters, as represented by writings of 
jurists of repute”. Also in connection with  the objectives of the 
theory to achieve justice we can cite Salah Hassan, J, in the 
Sudanese case Mihran Bidjikian v. Estate of Hagop Stephanian8 
"The mere fact that the deceased is an Armenian and therefore of 
foreign origin calls at once for the operation of the rules of private 
international law, in order to decide the choice of law, i. e, by what 
system of law generally shall the specific issue be decided or in 
other words what system of law shall this court apply in order to 
do justice in this particular case. Shall we apply the Sudan Law, 
the Armenian Law or the Law of Egypt where the testator died". 
The learned Judge had been seeking for proper forum where justice 
could be achieved whether it was Sudanese, Armenian or Egyptian 
Law. 
 
In Netherlands v. Sweden9Sir Hersch Lauterpacht had uttered the 
following wisdom in support of the theory. He said: “The purpose 
of private international Law is to make possible the application, 
within the territory of the state, of the laws of the foreign states. 
This is an object dictated by consideration of justice, convenience, 
the necessities of international intercourse and indeed, as has 
                                                 
8 (1967) S.L.J. R. at 70 
9 (1958) I. C. J Reports, 55 at 94  
occasionally been said, by an enlightened conception of public 
policy itself". 
 
The English international rules of jurisdiction had been developed 
through the process of traditional common law rules of 
jurisdiction. The Sudan courts adopted those rules since the 
condominium period, 1900 up to 1974. These rules empower 
courts with international jurisdiction in suits in personam and suits 
in rem. 
  
The former covers three situations: where defendant is present 
within the jurisdiction, where the defendant voluntarily submits to 
the jurisdiction of the court and in case of extended jurisdiction by 
service of a writ on defendant abroad as governed by Order 11, 
rule 1 (1) of the Supreme Court (RSC), while the latter covers suits 
against ships, aircrafts and matrimonial status. 
  
That was about the situation in the Sudan before 1974 where the 
Sudan courts followed the English rules of international 
jurisdiction. But in fact the English rules of jurisdiction have not 
stood still as they were until 1974. The situation was been 
complicated by the 1968 Brussels Convention. There are in 
England two sets of rules determining the jurisdiction of English 
courts. In the majority of cases, jurisdiction is governed by the 
Brussels Convention and the modified versions, and the Lugano 
Convention, 1988. Today, only those cases falling outside the 
scope of these Conventions would be governed by the traditional 
common law rules of jurisdiction.10 
 
4. Historical Development of the Concept of International 
Jurisdiction.  
 
(i) Jurisdiction and Personality of Laws: 
 
The rules of jurisdiction had undergone a long process of 
development. At first the rules of jurisdiction were governed by the 
principle of personality of laws11. According to that principle the 
law applicable to an individual is determined by reference to an 
individual's tribe, race, religion or other similar non-territorial links 
between an individual and the legal system which should govern 
him. That system prevailed in the Roman Empire and the Turkish 
Empire and their successor states. Today, personal laws still 
operate to some extent in many Asiatic and African States 
including the Sudan. 
 
                                                 
10 Abla Mayss , Principles of Conflict of Laws ,  47 (3ed., 1998) 
11  Akolda M. Tier, Supra note 2 at, 23.  
There are solutions offered by Jurists of Medieval Europe and the 
Turkish Empire although different from the present conflict rules 
of jurisdiction. Those jurists attempted to solve conflicts problems 
by concentrating on the jurisdiction of the courts, for example, it 
was a rule that cases between persons subject to different personal 
laws should be litigated in the defendant's court or a mixed inter-
community court. Once a court had decided that it had jurisdiction 
to hear the case, it applies its own law. Thus, jurisdiction and 
application of the law of the forum were co-extensive.  
 
In all cases where personal laws are administered in the courts of 
religion or ethnic community, such as the local and Sharia courts in 
the Sudan, problems of choice of law are treated as mere 
jurisdictional questions. 
 
(ii) Jurisdiction and Territoriality of Laws. 
 
Private International Law developed after the principle of 
personality of laws had been replaced by the principle of 
territoriality of laws. Under this principle, laws apply to the 
inhabitants of a state without distinction as to religion, race or 
national origin. 
 
The raison detre of private international law is the existence in the 
world of a number of separate municipal systems of law – a 
number of separate legal units – that differ greatly from each other 
in the rules by which they regulate the various legal relations 
arising in daily life. The decisions are frequent when the court in 
one country must take account of some rule of law that exists in 
another. A sovereign is supreme within his own territory and, 
according to the universal maxim of jurisprudence, he has 
exclusive jurisdiction over everybody and every thing within that 
territory and over every transaction that is there effected. He can, if 
he chooses, refuse to consider any law but his own. The adoption, 
however, of this policy of indifference, though common enough in 
other ages, is impracticable in modern civilized world, and nations 
have long found that they cannot, by sheltering under the principle 
of territorial sovereignty, afford to disregard foreign rules of law 
merely because they happen to be at variance with their own 
territorial or internal system of law.   
             
5. The Sources of the Rules of Jurisdiction in the Sudan before 
1974. 
 
The rules of jurisdiction of Sudan Courts which are part of Sudan 
private international Law rules were introduced in the twentieth 
century by the Anglo-Egyptian Condominium Civil Courts and 
legislator12 
 
The Courts during that period were guided by section 9 of the Civil 
Justice Ordinance 1929. The provision of section 9 empowered the 
courts where there is no provision in the Ordinance with regard to 
disputes before them, to apply the rules of Justice, equity and good 
conscience where ever they might find it in any legal system. 
Although Sudan was under the administration of both Egypt and 
England throughout that period, the rules of Jurisdiction introduced 
in the Sudan proved that the source of Sudan international 
jurisdictional rules was English private international law. That 
appears clearly in the case law of the Sudan courts during the pre-
codification period which extends from 1900-1974. 
 
In order to discuss the rules of jurisdiction of Sudan courts derived 
from English private international law we have to state that in 
England the rules of jurisdiction vary according to whether the 
action is in personam or in rem. The most striking feature of the 
English rules of Jurisdiction is their purely procedural character. 
Except where matrimonial relief is sought, there has never been 
any necessity for the courts in the case of actions in personam to 
                                                 
12 Id, at 6. 
formulate the general principles upon which the exercise of 
jurisdiction is based. There has been no occasion for instance, to 
debate whether it may be founded on the nationality, domicile, or 
residence of the parties or upon the nature of the cause of action. 
Whether the court is competent or not depends solely upon 
whether a routine rule of procedure has been followed .13 
 
These rules furnished a pattern for the relatively numerous 
Sudanese decisions, now abandoned by the Civil Procedure Act 
1974 which witnessed the dawn of codification. 
 
(i)Action in Personam. 
 
An action in personam is an action brought to compel a defendant 
to do or to refrain from doing something or to pay damages14.  
 
Also it had been said that action in personam is better called an 
action inter partes, that it is an action designed to settle the rights 
of the parties as between themselves, for example, an action for 
damages for breach of contract, an action for possession of 
tangible property15Jurisdiction over such actions depends 
                                                 
13 Akolda  M. Tier,  Supra note (5) at , 23. 
14 J .G. Collier , Supra note 1, at 69  
15 Cheshire and North ,s Private International law, 185 (11 ed. 1987) 
primarily, though not exclusively, on the defendant's presence in 
the forum.  
 
Under this category of English rules of jurisdiction which are 
known as the traditional common law rules of jurisdictions, in 
contrast with the modern rules of jurisdiction introduced by the 
1968 Brussels Convention, the Sudanese courts built up most of 
their decisions and thereby created the first rules of private 
international law of the Sudan and the rules of international 
jurisdiction of Sudan courts. In Abdelhadi Abdel Mageed El 
Gabbani v. Awadalla Ibrahim16, a contract was concluded by 
telephone between the plaintiff in the Sudan and the defendant in 
Egypt. The defendant was not domiciled or resident in the Sudan 
and was in Egypt when the summons was served on him. The 
plaintiff argued that the Sudan Courts had jurisdiction since the 
contract was made in the Sudan. The Court of Appeal decided to 
adopt English rules of jurisdiction and stated the relevant English 
rules to the dispute as follows:  
 
Normally the Court has no jurisdiction when the defendant is not 
resident in the country at the time of service, and is not domiciled 
nor ordinarily resident therein. But that the court may assume 
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jurisdiction in such a case, if the contract was (a) made in the 
country or (b) by its own terms or by implication to be governed 
by the law of the country in question. The Court of Appeal came to 
the conclusion that even if it were assumed in the plaintiff's favour 
that the contract was made in the Sudan, the Court still had 
discretion whether or not to assume jurisdiction. 
 
(a) Bases of Jurisdiction in Traditional Common Law Rules in 
Actions in Personam: 
  
Actions in personam according to traditional common law rules 
include actions in  contract  and  tort  and  those  respecting  
property  other  than  ships  and  aircrafts. Jurisdiction may, in 
cases where the defendant is not present in the forum when the 
action is started, be acquired if the defendant submits to the 
jurisdiction and, in some situations where the contract allows him 
to be served with a claim form17. 
 
Those rules can be summed up as follows: Firstly, service of a writ 
upon a defendant within the jurisdiction, that is, where the 
defendant is present within the Jurisdiction; secondly, submission 
to the jurisdiction, that is the defendant whether he is present 
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within the forum or abroad has not challenged the jurisdiction of 
the foreign court; and thirdly, service of a writ upon a defendant 
out of the jurisdiction subject to the Rules of the Supreme Court 
(RSC), order 11 r 1(1). 
 
At common law, all persons in the world may invoke or become 
amenable to the jurisdiction, provided only that the defendant has 
been duly cited to appear before the court. He must have been 
served with process. 
 
More precisely, a writ of summons, or its equivalent such as an 
originating summons, must have been served upon him in person. 
This suffices to subject him to the power of the court event though 
he is a foreigner and only in the course of passage through England 
and even though the cause of action has no factual connection with 
England. If he escapes personal service by reason of his absence 
abroad, no proceedings can be brought against him. The fact that 
England is his forum domicile or the place where he has made a 
contract, transacted business or committed a tort is insufficient at 
common law to found jurisdiction in personam over him.18 
  
                                                 
18 Cheshire, Private International Law, 77 (9 ed. 1974). 
(b) The Application of English Rules of Jurisdiction in the Sudan 
Courts 
 
In Justice v. Mann19, an article in a British newspaper, The Daily 
Telegraph, defamed the plaintiff, a British national resident in the 
Sudan, and some copies of this newspaper were distributed in the 
Sudan. The plaintiff sued the defendant, a correspondent of the 
newspaper and the author of the article for damages for 
defamation. The defendant was served with a summons while in 
the Sudan. The court held that since the action was in personam 
and the defendant was within the jurisdiction at the time of the 
service, the court had jurisdiction. 
 
Thus, the Sudan Court followed the English rule of jurisdiction as 
has been seen at common law of England, that "Whoever is served 
with the King's writ and can be compelled consequently to submit 
to the decree made is a person over whom the Courts have 
jurisdiction, the foundation of Jurisdiction is physical power, once 
the court has asserted its power by service of a process upon the 
defendant it is not rendered incompetent by his subsequent 
departure from the country. The corollary to this is that if a 
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defendant escapes service, by reason of his absence abroad, no 
proceedings can be brought against him. 
 
Even the mere transit presence of a person in England suffices to 
render him, amenable to the jurisdiction of the Court." 20    
 
In Dello Strologo and Co. v. The Khidival Mail Line21, a contract 
was made in Egypt where by the defendants, an Egyptian company 
appointed the plaintiffs their agents in the Sudan. The defendants 
terminated the contract by a letter posted in Egypt and the 
plaintiffs sued them for damages. 
 
The defendants were not domiciled or resident in the Sudan and 
were not present in the Sudan at the time of the service of the 
summons. Although the court held that it has discretion to assume 
jurisdiction on the basis that a breach of the contract occurred in 
the Sudan, the Court declined jurisdiction saying that the Sudan 
was not forum convenience. That finding can be construed to 
mean, inter alia, non presence of the defendants within the forum is 
one of the bars against the forum court's assuming jurisdiction. 
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Also in John Fairweather v. Gabriel Gabrielides22Sudan Courts 
denied that Tanganyika courts had jurisdiction over a defendant 
present in the Sudan at the time of commencement of the 
proceedings in Tanganyika Courts and consequently Sudan Courts 
refused enforcement of the Tanganyika  judgment in the Sudan. 
In Amin Abdel Maseeh & Sons v. Manoli Chadzoghlou & Sons23, 
a promissory note was given by the defendant, who carried on 
business in the Sudan, to the plaintiff, a resident of Egypt, as 
security for money due under a contract made in Egypt for sale of 
goods delivered at Port Sudan. The contract stated that the debt 
was to be paid in Egyptian currency and any dispute was to be 
referred to Egyptian courts. The plaintiff brought a suit in the 
Sudan and the defendant asked for a stay of the proceedings. 
 
The court decided that it had jurisdiction since the defendants were 
physically present in the country and the cause of action is one in 
personam. The court stated that its decision was based on the 
theory of effectiveness, a theory which is recognized by all 
authoritative works on private international law. 
 
The court also had put it manifestly that Sudan courts jurisdiction 
would never be ousted by a mere a stipulation made by the two 
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parties to a contract. It is for the court discretion to decide to 
assume jurisdiction or not. That is the fundamental rule of common 
law jurisdiction that it is discretionary upon the courts to decide 
whether they have jurisdiction. In doing so, Sudan judges followed 
the rule in the famous English case, the FehMarn.24 In that case, 
Lord Denning, M.R., stated: "but I do say that the English courts 
are in charge of their own proceedings: and one of the rules they 
apply is that a stipulation that all disputes should be judged by the 
tribunals of a particular country is not absolutely binding".  
 
But in the Sudan there is an exception to this rule based on the 
philosophy that parties should be bound by their own contract. In 
Sinco Anstale v. Brown International25, the parties entered into a 
contract in Switzerland whereby money payable to the defendants 
in the Sudan would be remitted to Switzerland. The parties agreed 
that the contract was to be governed be Swiss Law and any 
disputes would be referred to arbitration in Switzerland. In a suit 
by the plaintiff in the Sudan the defendants applied for a stay of 
proceedings and they succeeded. The reasoning made by the Court 
is that the parties should be bound by their own agreement that the 
contract was to be governed by Swiss Law and any disputes would 
be referred to arbitration in Switzerland. 
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The Court did not regard that a stipulation as challenging or 
ousting its jurisdiction but had foreseen that the case had had 
factual connection with courts of Switzerland. 
 
(c) A Stipulation on Foreign Jurisdiction Clause. 
 
The guiding rules governing stipulations made in contracts 
specifying the competent court of jurisdiction are laid sown in the 
English case: The Eleftheria26, where the plaintiff sued in England 
in breach of an agreement to refer any disputes arising under the 
contract to Greek courts. Brandon, J., observed: “The first question 
to be considered is whether the dispute, the subject matter of the 
action, is a dispute which, by the terms of the contact between the 
parties, they agreed should be decided by Greek court. 
 
The rules laid down by the court in deciding that case are: 
 
(i) It is discretionary for the English courts to assume jurisdiction, 
that is, they are not bound by stipulations. (ii) that the discretion 
should be exercised in favour of a stay of proceedings unless a 
strong cause for not doing so is shown. (iii) that the burden of 
proving such strong cause is on the plaintiff. (iv) in exercising its 
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discretion the court should take into all account the circumstances 
of the particular case. In particular, but without prejudice to (iv), 
the following matters, where they arise, may properly be regarded: 
 
In what country the evidence of the issues of facts is situated or 
more readily available, and the effect of that on the relative 
convenience and expense of trial as between the English and 
foreign courts; and whether the law of the foreign court applies, 
and, if so, whether it differs from English law in any material 
respects; with what country either party is connected, and how 
closely; whether the defendants genuinely desire trial in the foreign 
country , or are seeking procedural advantages, i.e., forum 
shopping; whether the plaintiffs would be prejudiced by having to 
sue in the foreign court because they would: (i) be deprived of 
security for their claim; (ii) be unable to enforce any judgment 
obtained; (iii) be faced with time-bar not applicable in England; or 
(iv) for political, racial religious or other reasons be unlikely to get 
a fair trial. According to those rules a stipulation could not be 
rejected without reasons”. 
 
In the case of M/S Bremen v. Zapata Off - Shore Company27, an 
American company sued a German company in breach of 
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agreement to refer disputes to English courts. Arguing in favour of 
the admission of a stipulation, specifying court of Jurisdiction the 
court held that the argument that such clauses are improper 
because they tend to "oust" a court of Jurisdiction is hardly more 
than vestigial legal fiction. It went further to say it appears to 
restate core on historical judicial resistance to any attempt to 
reduce the power and business of a particular court and has little 
place in an area when all courts are overloaded and when business 
once essentially local now operate in world markets. It reflects 
something of provisional attitude regarding the fairness of their 
tribunals. 
 
The thresholds question is whether that court should have 
exercised its jurisdiction to do more than to give effect to the 
legitimate expectations to the parties manifested in their freely 
negotiated agreement, by specifically enforcing the forum clause. 
There are compelling reasons why a freely negotiated international 
agreement, unaffected by fraud, undue influence, or over weaning 
bargaining power, should be given full effect. 
 
It can't be doubted for a moment that the parties sought to provide 
for a neutral forum for the resolution of any disputes arising during 
the tow. Manifestly, such uncertainty and possibly great 
inconvenience to both parties could arise if a suit could be 
maintained in any jurisdiction in which an accident might occur or 
if jurisdiction were left to any place where the Bremen or Under 
Weser might happen to be found. 
 
All that long argument is in favour of admission of foreign 
jurisdiction clause, that is, a stipulation made by parties to a 
contract that jurisdiction should be assumed by specific forum 
courts. 
 
It is clear from the cases cited and reasons raised, that foreign 
jurisdiction clauses or stipulations made by the parties to a 
contract, that the courts of a certain country shall have jurisdiction 
to entertain disputes that may arise does not constitute a limitation 
on jurisdiction of forum courts. And that does not represent ouster 
of forum's jurisdiction. 
 
 
 
 
(d)Forum Non Conveniens. 
 
Similar to the consequences of foreign jurisdiction clause, the 
doctrine of forum non conveniens has arguments in favour and 
against. Argument in favour is that the doctrine is applied for the 
sake of achieving justice and convenience which is the sacred goal 
of justice. An action started at the forum may be stayed on the 
ground of forum non-convenience, that is, the parties and the facts 
of the case have connection with another forum. This connection is 
determined by having regards to such facts as the law to be 
applied, the place where the parties reside or carry on business, the 
availability of witnesses and other factors bearing on the costs of 
litigation. 
 
The argument against the doctrine is that it limits the jurisdiction 
of forum courts. "A defender who takes the plea of forum non 
convenience invites a court, whose jurisdiction is admitted to 
decline to exercise that jurisdiction because the just determination 
of the dispute requires that the action should be tried elsewhere28." 
 
In Dello Strologo and Co. v. Khedival Mail Line29, the court 
declined jurisdiction on the basis that Sudan was forum non 
conveniens.                           
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Sudan courts tried to make conformity of its rules regarding 
foreign jurisdiction clauses which cover usually the failure of the 
parties to carry out their obligations provided for in the contract 
and the disputes arising therefrom. They made distinction between 
that situation and the situations where disputes took place in the 
Sudan between the parties to a contract. 
 
Thus, in Henri Servais v. Frans Verbiest’30, the plaintiff made a 
contract in Belgium with the defendant to serve as a master of 
certain ships to be brought from Belgium to Kenya. Both parties 
were foreign nationals but were present in the Sudan at the time of 
the suit. The defendant denied that there was any contract of 
service. He also objected to the jurisdiction of the court. The court 
rejected the defendant's contention that no action of any sort could 
be entertained until the matter of the loss of the vessel had been 
adjudicated upon by the Belgium Maritime Court. The court said 
that it could not concede to that contention, and held that since 
both parties were present within the jurisdiction, then it indeed had 
a duty to hear any action which had arisen over dispute in that port 
between master and seamen, even though they were foreign 
nationals. It added that it had a duty to administer the principle as 
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laid down in section 168 of the United Kingdom Merchant 
Shipping Act 1894. 
 
Thus, the Sudan court admitted in this case that it had no 
jurisdiction to entertain the action between the parties for damages 
arising out of any breach of contract between them or any action in 
tort or admiralty concerning the loss of the vessels, or any claim by 
plaintiff or the cost of repatriation since the contract was concluded 
in Belgium and was not intended to be performed wholly or 
partially in the Sudan. But it assumed jurisdiction to entertain any 
suit arising over dispute that took place in the Sudan between 
master and seamen, even though they were foreign nationals.  The 
procedural approach of the English common law rules of 
jurisdiction, that is, apart from cases where matrimonial relief is 
sought, the courts have not been concerned with the connection 
that the parties or the dispute have with England has been subject 
to criticism31: Firstly a mere service of a writ will give the English 
court power to try action which may be inappropriate for trial in 
England. This has been remedied by the development of a wide 
flexible discretion to stay actions on the basis of forum non 
convenience which becomes an effective solution to this problem. 
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This allows courts, although competent to try the case, to refuse to 
do so where trial in the forum would be inappropriate. 
 
The second criticism is the converse of the first, that is, if the 
defendant is not present within the jurisdiction, the English courts 
are denied power to try actions in many cases in which it would be 
appropriate for trial to be in England, such as when a tort has been 
committed in England or when the defendant is domiciled, but not 
physically present in England.  
 
This defect was recognized many years ago and was remedied by 
statutes so as to give discretionary power to the courts (now 
contained in order 11 of the rules of the Supreme Court (RSC) r1 
(1), to authorize service of a writ upon a defendant abroad in 
certain cases. 
 
     
 
(e)Submission to Jurisdiction. 
 
Another exception to the normal principle that the courts have no 
power to entertain an action against a defendant who is outside the 
jurisdiction was found to be necessary to deal with cases where the 
defendant submits to the English courts jurisdiction32. It is 
recognized by both English and Sudanese rules of jurisdiction. In 
John Fairweather case, Soni, J., citing Lord Cave of the House of 
Lords in Employers' Liability Assurance Corp. v. Sedg wick, 
Collins and Co,33 said: " In the case of such actions, it may also be 
stated negatively that, where a  writ can not be served on a 
defendant foreigner, or foreign corporation, and no submission to 
jurisdiction is proved, any consequent judgment has no validity in 
any other country, on the ground that the courts of this country 
have no jurisdiction under international law over the person of an 
absent foreign defendant. "Following English rules of Jurisdiction, 
Soni, J., said "in doing so, I follow most respectfully the guides in 
the law whom I have quoted in this judgment. The English 
statute34referred to by me is of course not in force in this country, 
nor is there any reciprocal arrangement between this country and 
the United Kingdom or Tanganyika for the enforcement of 
judgments. But the rules of the English statute, in so far as they 
help in the exposition of the international law and are in 
consonance with the rules of the law universally followed, are a 
most valuable guide and are entitled to the most conservation by 
the courts of this country, "i.e., the Sudan. The learned judge 
concluded: "These rules are the rules recognized by English, 
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Indian and American courts. So, Sudan courts were not the only 
courts in the world that derived their rules of jurisdiction from 
English private International Law, but also India and U. S. A. 
 
(f) Submission as basis of Jurisdiction in English Private 
International Law 
 
According to foreign Judgment (Reciprocal Enforcements) Act, 
1933, Submission as basis of international jurisdiction is governed 
by the following rules: If the judgment debtor, being a defendant in 
the original court, submitted to the jurisdiction of that court by 
voluntarily appearing in the proceedings, otherwise than for the 
purpose of protecting, or threatened with seizure, in the 
proceedings or of contesting the jurisdiction of that court; if the 
judgment debtor, being a defendant in the original court, had 
before the commencement of the proceedings agreed in respect of 
the subject matter of the proceedings, to submit to the jurisdiction 
of the court or of the courts of the country. 
 
(g) Submission as Basis of Jurisdiction in Sudan Private 
International Law Rules. 
 
No doubt Sudan courts adopted English rules of jurisdiction 
regarding submission as one of the bases of these rules as it 
appears manifestly in the case of John Fairweather. Of course in 
that case the court denied jurisdiction of courts of Tanganyika over 
the defendant who was a Sudanese present in the Sudan at the 
commencement of judicial proceedings before Tanganyika court. 
 
The Sudanese court before which the Tanganyika court's judgment 
was brought for enforcement admitted the defendant's allegation 
that he was neither served with a writ abroad by Tanganyika's 
court nor had he submitted to its jurisdiction or to jurisdiction of 
the Judgment enforcement court in the Sudan. The court admitted 
defendant's allegation and refused to pass enforcement decree on 
the basis that Tanganyika court had no jurisdiction over foreign 
defendant abroad, who had not been properly served with a writ 
nor had he voluntarily submitted to its jurisdiction. Thus 
submission if it is to be admitted as basis for jurisdiction of a court 
should be voluntary. It would not be a voluntary submission to 
jurisdiction of the court if the defendant appears before the court 
for the purpose of protecting, or obtaining the release of property 
threatened with seizure, in the proceedings, or if the defendant just 
appears before the court for contesting that court jurisdiction. 
Submission is voluntary only if, the defendant in the original court 
has before the commencement of the proceedings agreed in 
respecting of subject matter of the proceedings, to submit to the 
jurisdiction of the court. 
 
(h) Service of a Writ upon a Defendant out of Jurisdiction. 
 
This is the third method whereby courts would exercise 
Jurisdiction over foreign defendants. To day in England this 
method is governed by the Rules of the Supreme Court (RSC) 
Order 11r. 1(1). The Jurisdiction to serve a writ on a defendant 
who is abroad is not mandatory on that court, it is a discretionary 
power. 
 
(ii) The Principles to be applied when English Courts are 
exercising their discretionary jurisdiction under order 11, rule 1(1) 
to order service of a writ on defendant abroad35 
 
In England, Order 11r. 1(1) is regarded as being an "exorbitant" or 
"extraordinary" basis of jurisdiction, that is, it is wider Jurisdiction, 
for if a foreign court took Jurisdiction in similar circumstances 
English courts would not be prepared to recognize that courts 
judgments. Assumed jurisdiction is seen as conflicting with the 
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general principles of comity between civilized nations, and 
because of this, it has been said that the power to allow service of a 
writ out of jurisdiction should be exercised with extreme caution.   
 
It has been said that the courts may rather than must, allow service 
of a writ out of the jurisdiction. Where the case falls within one of 
the heads of order 11, rule 1 (1) the exercise of assumed 
jurisdiction in any given case lies within the discretion of the court, 
and the burden is on the plaintiff to satisfy the court that the case is 
a proper one for service out of the jurisdiction, although it does not 
have to be satisfied beyond all reasonable doubt. 
 
The criterion for the exercise of this discretion is that of forum 
convenience, i.e., service out of the jurisdiction will only be 
allowed when England is the most appropriate forum. 
Appropriateness, in this context, comprises a wide range of 
considerations. "The court must take into account the nature of the 
dispute, the legal and practical issues involved, such questions as 
local knowledge, availability of witnesses and their evidence and 
expense. Forum convenience also involves looking at the expense 
and inconvenience to a foreign defendant having trial in England. 
As well as these matters of litigational convenience, the courts 
have considered the connection that the parties and the cause of 
action have with the alternative fora. Beyond this, the 
circumstances of an individual case may raise other considerations. 
The fact that English Law is applicable to the dispute in question 
may point towards England as being the appropriate forum for 
trial. On the other hand, if trial in England would lead to a 
multiplicity of proceedings, with concurrent actions, involving the 
same parties and the same issues, taking place in England and 
abroad, this would be a ground for exercising the discretion against 
allowing service out of the jurisdiction. 
` 
Where the parties have agreed to submit their disputes under a 
contract to the jurisdiction of a foreign court, then an English court 
will need very strong reasons to allow one of them to go back on 
his word. 
 
We have seen that Sudan courts followed the rule regarding a 
stipulation or foreign jurisdiction clause. They decided that the 
parties should be bound by their agreement. 
 
In English private international law a distinction has been made 
between foreign jurisdictional clauses which are "exclusive" and 
those which are not, with the corollary that the court is even less 
likely to allow service out in the former case. 
 Guidance on the exercise of the forum convenience criterion can 
now be found in cases on the discretion to stay actions on the basis 
of forum non convenience after the service of a writ” 36 
 
 
  
 
 
(iii)Actions in Rem. 
 
As it has been stated in the previous discussion that in common 
law countries, including England, the rules of jurisdiction vary 
according to whether the actions are in personam or in rem. And it 
is a fact that Sudan legal system had followed the English private 
international law. Accordingly Sudan courts borrowed the mode of 
classification of actions, that is, actions in personam and actions in 
rem from English Common Law rules of jurisdiction. The former 
has already been dealt with above, and the latter is going to be 
dealt with hereunder.  
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(a) Jurisdiction in Actions in Rem According to English Private 
International Law Rules. 
 
An action in rem is either an admiralty action, that is, an action 
against a ship, an action against an aircraft, or an action to 
determine the status of a person, e.g., divorce, marriage, 
maintenance, separation, alimony or guardian of children. 
 
An admiralty action in rem is one against a ship. It begins by 
affixing the claim form to the formal defendant, the ship. So it can 
not be served out of jurisdiction. Either the wrong doing ship or 
one under the same ownership (but only one of them) may be 
sued37. In fact, an action in rem is a way in which an absent 
defendant (the owner) can be got before the court in cases when he 
could not otherwise be served38 
 
In actions in rem the court has jurisdiction if the res is within the 
country. As we have seen, the term res includes not only a ship or 
aircraft but also status, such as marriage, and this has created the 
problem of where a status is located. Traditionally common Law 
considered status as located in the country where a person is 
domiciled. Cases of divorce or nullity of marriage, in English 
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private international law, sometimes are called actions quasi-in 
rem, on the basis that they involve determination of personal 
status. 
 
In England far reaching developments in divorce jurisdiction were 
made by the Domicile and Matrimonial Proceedings Act 1973, 
which contains the present rules of jurisdiction. The 1973 Act 
gives the courts divorce jurisdiction if either the husband or the 
wife is domiciled or resident for one year in the country or the 
court has jurisdiction to hear another matrimonial suit. It is a 
peculiarity of English private International Law that jurisdiction on 
matters regarding status is discussed under the various headings of 
choice of law and not under headings of jurisdiction. 
 
 (b) Jurisdiction in Actions in Rem According to Sudan Private 
International Law Rules 
 
Sudan courts international jurisdiction in actions in rem during the 
pre-codification period had only been exercised in respect of: 
divorce39; and other matrimonial causes.40 
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 Following English rules of international jurisdiction governing 
actions in rem, Sudan courts adopted domicile of the parties in the 
country where the suit is raised as a pre-requisite for a court to 
assume jurisdiction.  
 
In addition to divorce suits, the Sudan courts had exercised 
international jurisdiction in actions in rem depending upon the 
rules of jurisdiction of English private international law in the 
following types of suits: firstly; suits for judicial separation and 
alimony; secondly; suits for maintenance; thirdly; suits for custody 
of children of the marriage. 
 
 Suits for judicial separation arose in Abdullah Charchafilia v. 
Marie Bekyarellis41 where a wife petitioned for judicial separation 
and alimony. Both spouses were domiciled in the Sudan. The 
husband challenged the jurisdiction of the court, arguing that since 
judicial separation is not mentioned in section 5 of the Civil Justice 
Ordinance 1929 which provided for the law to be applied by the 
civil courts in matters of family law and succession, the inference 
to be drawn is that it cannot be the subject of a suit but can only be 
considered incidentally in suits raised alio intuito. The Court of 
Appeal unanimously rejected that argument and held that it had 
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jurisdiction and that since it is a fact that the parties were 
domiciled in the Sudan it is reasonable to assume that the Court of 
Appeal entertained the suit on ground of domicile of the parties. 
 
Again in Carvanopoulos v. Carvanopoulos,42 the trial court held 
that on matters of jurisdiction in judicial separation, maintenance 
and custody, in accordance with the principles of English private 
international law, jurisdiction in such claims is, for reasons 
connected with the maintenance of social order or decency, based 
on residence. The court added: It appears appropriate to apply 
these principles in the Sudan. And on that basis the court assumed 
jurisdiction. 
 
In Costis Zis v. Alice Zis43 the parties were domiciled in Greece 
and resident in Sudan. The wife instituted divorce proceedings in 
Greece and then brought a suit in the Sudan, claiming alimony and 
maintenance pedente lite a matrimonial cause raised in Greece. 
Lindsay, C. J., held that it is beyond question that the Sudan High 
Court following English principles may entertain a claim for 
maintenance……on the ground of willful neglect even where no 
matrimonial suit is raised. However, where a matrimonial cause 
may only be raised abroad and has in fact been raised abroad, the 
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wife is not entitled. The court could not find cases of a wife being 
entitled to alimony pending suit where the matrimonial cause is 
being raised abroad. 
 
In Jirair Khatchikian v. Sylvia Khatchikian,44 a husband domiciled 
and resident in the Sudan brought a suit against his wife for 
divorce and custody of the child of the marriage. The wife and 
child were resident in England and the child was a ward of court 
there. The court held that it had undoubted jurisdiction in suits 
involving the custody of children whose parents are domiciled in 
the Sudan. The court of the domicile has a pre-eminent though 
concurrent jurisdiction which in England and Scotland must be 
exercised for the welfare and happiness of an infant on the 
particular facts. Mudawi, P. J., rendering the judgment in this case 
stated: “As far as the alleged order of the Chancery court of the 
country Palatine of Lancaster, Manchester District, is concerned, I 
must say that the said order could not and should not affect the 
powers of this court to assume jurisdiction and to make such orders 
as our law allows. 
 
6. Conclusion.  
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The jurisdictional rules of Sudan courts during the pre-codification 
period which had begun with the condominium era (1900-1956) 
and so continued until 1974 were derived from English rules of 
jurisdiction, that is, the traditional common law rules of 
jurisdiction. Those rules are Judge-made rules, i.e., precedents. In 
both English and Sudanese private international law, the rules of 
jurisdiction vary according to whether the action is in personam or 
in rem. The jurisdiction in actions in personam depends primarily 
upon presence of the defendant within the jurisdiction of the forum 
court, or upon submission to the court of the forum jurisdiction or 
the court may apply what is known in England as "extended 
jurisdiction, that is, service of a writ on the defendant abroad. And 
this last mentioned basis of jurisdiction is now governed in 
England by the Rules of the Supreme Court, Order 11,r. 1 (1) 
(RSC, Order11, r. 1(1)). 
 
On the other hand, the scope of jurisdiction in actions in rem can 
be seen in the definition of action in rem. An action in rem is an 
action against a ship or aircraft when jurisdiction depends upon the 
presence of the ship or air craft. That is the first part of the 
definition of actions in rem in England and its application. The 
second part of the definition of actions in rem known in England, 
and the only type of actions in rem that found its application by 
Sudan courts, is what is called action-quasi in rem which covers 
cases such as divorce, nullity of marriage and other matrimonial 
causes. It is so called, on the basis that they involve determination 
of personal status. Domicile is a dominant factor in determining 
the jurisdiction of a court in those types of action, i.e., actions-
quasi in rem.  
 
In both England and the Sudan, those rules of jurisdiction do not 
represent the contemporary rules of jurisdiction. For instance, in 
England, the regime set up by the Brussels Convention 1968 as 
amended over the years applies in cases where the defendant is 
domiciled in a contracting state. Thus, in cases within the scope of 
the application of the Convention, i.e., Civil and Commercial 
Matters, the leave in not required. The main ground of jurisdiction 
under the Convention is domicile. So the Convention has caused a 
turning point and upset the previous basis of rules of jurisdiction. 
The domicile which was once a decisive factor in determining 
jurisdiction in cases in rem; i.e., divorce and other matrimonial 
causes, is today a decisive factor in cases covered by the 
Convention: Civil and Commercial Matters. The only exception is 
that case of immovable property and when the defendant is 
domiciled in a non contracting state, the traditional common law 
rules of jurisdiction come up again to the surface. Contracting 
State is a legal terminology introduced by 1968 Brussels 
Convention and it means the state which adopts the Convention as 
part of its municipal law within the European Union. 
 
In the Sudan the 1974 Civil Procedure Act which was repealed and 
re-enacted as the Civil Procedure Act 1983, presents a marked 
departure from the common law approach to the problem of 
jurisdiction in private international law as it would be revealed in 
the next part of this Thesis.    
CHAPTER TWO 
STATUTORY RULES OF JURISDICTION 1974 AND 1983 
  
1. Introduction. 
 
This chapter discusses the statutory rules of jurisdiction of Sudan 
courts adopted by the legislature in the repealed Civil Procedure 
Act (C P A) 197445 , and re-enacted as Civil Procedure Act (CPA), 
198346. The rules are the same in both Acts as the sections are the 
same in number and wording, i.e., sections 7-15. 
  
The general bases of international jurisdiction discussed in this 
chapter are defendant’s nationality, domicile, residence and 
submission. The chapter also discusses the competence of Sudan 
courts in situations of foreign defendant, who is not domiciled or 
resident in the Sudan. It also deals with the issue of competence of 
Sudan courts to entertain suits in relation to inheritance and estates 
of deceased persons.  
 
 
  
                                                 
45 Laws of the Sudan, Vol. 7,at307 
46 (1982 – 1984 ) Laws of the Sudan , 116 (7 ed . 2003 ) 
2- The Bases of International Jurisdiction Adopted by Sudan 
Legislature. 
  
In 1974 the Civil Procedure Act (CPA) was passed. The Act which 
was later repealed in 1983 had provided in sections 7-15 for the 
rules of international jurisdiction applicable by Sudanese courts. "It 
presents a marked departure from the common law approach to the 
problem of jurisdiction in private international law. The common 
law rules of jurisdiction (on service of a writ out of jurisdiction), 
which provided a pattern for a relatively numerous Sudanese 
decisions"47, as stated clearly in the previous chapter, had been 
abandoned by the Civil Procedure Act. 
 
The new basis of jurisdiction set up by both 1974 and 1983 
enactments was mainly depending on nationality in regard to 
Sudanese defendants, and domicile and residence in the Sudan in 
regard to foreign defendants.  
 
The CPA 1974 also allowed specific suits that can be brought 
against foreign defendants who are not domiciled or resident in the 
Sudan. The Act also provides for courts to assume jurisdiction in 
case of several defendants, inheritance and estates of deceased 
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persons and the cases where defendant submits to the jurisdiction 
of the court. These rules will now be examined in some detail. 
 
3. Bases of Jurisdiction under the Repealed CPA, 1974. 
 
(i)Where defendant is a Sudanese. 
 
The repealed Civil Procedure Act (CPA), 1974 made it 
discretionary for Sudan courts to assume jurisdiction in cases 
raised against Sudanese nationals. The domicile and residence of 
the defendant were immaterial. Also suits in respect of immovable 
situated abroad were exempted. 
 
 
 
(ii) Where the defendant is a foreigner.48 
 
 Both the repealed(CPA),1974, and the re-enacted  (CPA), 
1983,have made a distinction between three types of foreign 
defendants: a foreign defendant who is domiciled or resident in the 
Sudan, a foreign defendant who is not domiciled or resident in the 
Sudan and several foreign defendants one or more of whom  are 
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domiciled or resident in the Sudan. Each of the three mentioned 
categories of defendants has been treated by the repealed Civil 
Procedure Act (CPA) 1974 and the re-enacted one 1983 in the 
same sections 7-15 as follows: 
 
(a)Foreign defendant who is domiciled or resident in the Sudan. 
 
The Sudan courts will entertain suits in which the defendant is a 
foreigner domiciled or resident in the Sudan49 . Here again suits in 
respect of immovable property situated abroad are exempted. 
 
  
(b)Foreign defendant who is not domiciled or resident in the 
Sudan. 
 
If the foreign defendant is not domiciled or resident in the Sudan, 
then only specific suits may be brought against him. These are: 
Firstly: If the subject matter of the dispute is connected with 
movable or immovable property in the Sudan50. Secondly: If the 
suit is in respect of a liability which arose or was performed or 
ought to be performed in the Sudan or in respect of an act of 
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bankruptcy or other acts which took place in the Sudan. 51Thirdly: 
In petitions for the annulment of marriage, divorce or judicial 
separation by a wife who is domiciled in the Sudan against her 
husband who had Sudanese domicile at the time when the cause of 
action arose but later changed his domicile after deserting the wife 
or was deported from the Sudan52. Fourthly: If the suit is one for 
maintenance of a child resident in the Sudan or a parent or a wife 
who is domiciled in the Sudan. Fifthly: If the suit is in respect of 
the parentage of a child resident in the Sudan, or for the removal, 
restriction, staying or reinstating of guardianship.53Sixthly: If the 
suit relates to any personal matter and the plaintiff is a Sudanese, 
or the plaintiff is a foreigner and the defendant has no known 
domicile abroad, or the Sudanese law is the proper law to be 
applied54. Seventhly: If the suit relates to guardianship over 
property where the minor or the interdict is domiciled or resident 
in the Sudan or where the Sudan was his last domicile.55 
 
 
 
(c) Several Foreign Defendants: 
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Where there are several foreign defendants, suits can be 
entertained against them if one or more of them are domiciled or 
resident in the Sudan. 56  No exception is made in favour of suits in 
respect of immovable property situated abroad. 
 
(iii) Inheritance and Estates of Deceased Persons: 
 
The grounds on which the Sudan courts have jurisdiction to hear 
and determine suits of inheritance and estates of deceased persons 
are Sudanese nationality or domicile of the deceased and 
presence of estates or any part thereof in the Sudan57. 
  
(iv) Submission to Jurisdiction: 
  
Section 13 of the Civil Procedure Act empowers the Sudan courts 
to hear and determine suits if the defendant submits to the 
jurisdiction. Unlike sections 7 and 8, this section does not exempt 
suits in respect of immovable property situated abroad.58 
Submission may be express or implied. 
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57 Id., section13 
58 Akolda M. Tier., supra note3 at 87 
In English private international law despite the fundamental 
principle that the court cannot entertain an action against a 
defendant who is absent from England, it has long been 
recognized that an absent defendant may confer jurisdiction on 
the court by submitting to it. This may be done in a variety of 
ways, such as by the defendant acknowledging service before 
actual service of the writ, or instructing a solicitor to accept 
service on his behalf. Commencing an action as a plaintiff will 
give the court jurisdiction over a counter claim. Although a 
defendant may appear and contest the case on its merits he will be 
held to have submitted to the jurisdiction, and appearance merely 
to protest that the court does not have jurisdiction will not 
constitute submission, even if the defendant also seeks a stay of 
proceedings pending the outcome of proceedings abroad. In Re 
Dulles Settlement (No.2) Dulles v. Vidler59, in proceedings by a 
writ resulting in an infant’s being appointed a ward of court, the 
infant ( by his mother as next friend) took out a summons asking 
that his mother should be appointed his guardian under the 
Guardianship of Infant’s Act, 1886-1925,  and be given his 
custody. In addition, he asked the court to make a provision for 
his maintenance. Without coming to England, the father, who was 
an American resident abroad, was represented by solicitor and 
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council to resist the first claim on the ground that he had been 
given the custody of his infant by the French courts, but against 
the second claim the father’s residence out of the jurisdiction was 
relied on. Romer, J., appointed the mother to be guardian with 
custody of the infant, but he made no order against the father on 
the question of maintenance on the ground that there was no 
jurisdiction under section 3(2) of the Guardianship of Infant’s 
Act, 1925, to make an order against a person out of the 
jurisdiction.  
 
The Court of Appeal referred back to Romer J., the question 
whether the father submitted to the jurisdiction, he decided that 
he did not. On appeal against that finding, it was held that the 
affidavit put in on behalf of the father at the original hearing was 
directed only to the question of custody and was too vague to be 
given a more extended meaning and that council for the father 
could not be said at the previous hearing before the court of 
appeal to have resisted the claim for maintenance except in so far 
as he resisted the claim that he had subjected himself to the 
jurisdiction. Furthermore, any person may contract, either 
expressly or impliedly to submit to the jurisdiction of a court to 
which he would not otherwise be subject. Thus, in the case of an 
international contract it is common in practice for the parties, one 
or even both of who are resident abroad, agree that any dispute 
arising between them shall be settled by the English court or by 
an arbitrator in England. A party to such contract having 
consented to the jurisdiction cannot afterwards contest the 
binding effects of the judgment. Such an agreement is recognized 
and made procedurally effective by a rule of a court which 
permits the parties to prescribe, in the event of an action, the 
method by which a writ shall be served on the defendant, whether 
in England or elsewhere, for example, the defendant out of the 
jurisdiction may be deemed to have been served by service on his 
agent within the jurisdiction. However, this rule is only dealing 
with the method of service, and a writ which has been served out 
of jurisdiction in accordance with a contract shall not be deemed 
to have been duly served unless leave has been granted. It must 
be noted that the parties cannot by submission confer jurisdiction 
on the court to entertain proceedings beyond its authority. 
 
 
      
     
(v) Jurisdiction over connected or Incidental Matters: 
 
 Jurisdiction over connected or incidental matters as well as local 
competence are dealt with in sections 14 and 15. Section 14 of the 
CPA, 1974, deals with the local competence of the Sudan courts. It 
provides that, where the Sudan courts assume jurisdiction under 
sections 8, 9 or 12, the plaintiff may, according to his volition, 
institute the suit before the court within whose jurisdiction he 
resides or carries on business, or before the Khartoum courts. And 
Section 15 concerns jurisdiction over connected or incidental 
matters. If a Sudan court is competent to try a suit , such 
competence extends to all preliminary issues and incidental 
matters, as well as to all applications connected with such  a suit 
where the demands of justice so require. 
 
4.   Some Decided Cases and Criticisms of Statutory Rules of 
Jurisdiction. 
 
We refer to two cases where Sudan courts applied the rules of 
international jurisdiction embodied in the repealed Civil Procedure 
Act, 1974, and the re- enacted Civil Procedure Act, 1983. 
 
In Oriano Gahrdilla v. Iskandaria Manufactury and Adminstration 
Co60., section 9 of the Civil Procedure Act, 1974, was applied .The 
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plaintiffs (respondents) asked for court order of payment of 
commissions against the defendants (applicants). The applicants 
objected on the basis that the Sudan courts were not competent to 
enterain the suit since both parties to the suit were not resident in 
the Sudan and there was a clause in the contract that the contract 
should be interpreted and performed in Italy and that the applicable 
law is the Italian law and the competent courts where a dispute 
arises over the contract were the Italian courts. They also alleged 
that section 9 of the Civil Procedure Act, 1974, was inapplicable in 
this case, because the contract was concluded abroad and there was 
no clause that it would be performed in the Sudan .The court held 
that the Sudan courts were competent since the cause of action was 
concerned with immovable property situated in the Sudan. Also the 
cause of action is connected with   an obligation performed or 
ought to be performed in the Sudan, that is, payment of 
commission for work done. 
 
In Idarat El Rai Al Musri v. Ahmad Abdel Gadir Khalid,61 it was 
held that since the claimant was appointed by the Egyptian 
Ministry of Irrigation authorities in Egypt under a contract of 
service concluded there and was later on   transferred to work in 
the Sudan in the same job in the respondent’s branch therein the 
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Sudan, that the appealant contract of service should have also been 
transferred with him to his last destiny, i.e., the Sudan so as to be 
implemented therein. Thus the jurisdiction had been conferred on 
the Sudan courts according to section8 read in conjunction with 
section 14 of the Civil Procedure Act, 1983, i.e., “a foreigner 
resident or domiciled in the Sudan or an obligation or a contract 
performed or ought to be performed in the Sudan”. 
 
As regards criticisms of the repealed CPA 1974 and the re-enacted 
CPA 1983, the following may be mentioned. As we have stated 
earlier the repealed Civil Procedure Act 1974, as well as the 1983 
CPA had marked a total departure from the rules of jurisdiction set 
out during the precodification period in the Sudan. Hence it is 
noteworthy, after the codification period to quote the following 
remarks of Akolda M. Tier: 
  
“Formerly, nationality was not a basis of jurisdiction. Under the 
repealed 1974 CPA and 1983 Civil Procedure Act, however, the 
emphasis is on nationality .A Party’s citizenship or alienage 
ordinarily affects the jurisdiction of the Sudanese courts in private 
international law. Moreover, the distinction between jurisdiction in 
personam and jurisdiction in rem, so prominent in case-law finds 
no place in the Civil Procedure Act 1983”62. Akolda M. Tier goes 
on to welcome the CPA 1974 on two grounds, which apply also to 
the re-enacted CPA 1983. 
  
The Civil Procedure Act 1983 and the repealed Act of the 1974 
both have not made the presence of the defendant in the country 
basis of jurisdiction as it is the case in actions in personam during 
the precodification period in the Sudan and also at common law. 
That rule has been subject to criticism in England, so it is said that 
the Civil Procedure Act must be welcomed on that point.  Also, as 
we have seen above, the very great number of the grounds of 
jurisdiction under the Civil Procedure Act, originating from an 
imaginative use of the concept of nationality, domicile and 
residence is calculated to be convenient to the litigants. 
 
Gaps and doubts in both the repealed 1974 Act and the re-enacted 
1983 CPA are not hard to find, which are summarized by Akolda 
M. Tier as follows:  
(a) The criteria under which a suit against a Sudanese national may 
or may not be accepted under section 7 of both Acts have still to be 
laid down.  
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(b) There is no rule of jurisdiction for the defendant who is 
stateless or has dual nationality, one of his nationalities being 
Sudanese.  
(c)It is not clear whether the Sudanese courts can entertain suits of 
foreign immovable property under sections 11 and 13, which deal 
respectively with co-defendants and submission.  
(d)Also the relationship between the jurisdictional rules under the 
CPA and the law of domicile is likely to raise further difficulties: 
 
Firstly: It is a matter of difficulty to reconcile some of the 
provisions of the Act with the existing rules of domicile. For 
example, under section 10(a) and (b) a wife “who is domiciled in 
the Sudan “may sue her husband who is domiciled abroad? Yet, it 
is a rule of private international law that a wife takes her husband’s 
domicile”  
Secondly: Also it is hard to accept the idea that a foreign 
defendant may have no known domicile abroad. .For the effect of 
Sudanese decisions is that a person must at all times have 
domicile63. 
 
One final criticism should be noted, namely, exorbitant jurisdiction 
rule based on nationality of the plaintiff. In Akolda M. Tier’s 
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monograph on Private International Law in the Sudan: Cases and 
Materials, there appears the following passage:   
  
“The assertion of jurisdiction in an exorbitant way in one country 
leads to counter- measures in other countries. France quickly and 
fully experienced this fact of life in relation to article 14(which 
gives jurisdiction to French courts if the plaintiff is a French 
national ) , and the story of retaliation legislation is a fascinating 
part of the history of article 14. The first reaction seems to have 
come from the German states in the left bank of the Rhine that they 
had French legislation. When article 14 of the Civil Code was 
abolished in these states it was kept as a retaliatory measure 
against nationals from countries with an article 14 rule. A similar, 
reciprocity, or retaliation provision, got into the Code of the 
Sardinian States. It appeared in the Geneva Law where it is still on 
the Statute book. Such a provision was, likewise, introduced in 
Austria in 1854 and has been kept in force under the present law. It 
appeared in Italy in the Code of 1865 and still is the law of Italy. 
When, in 1876, Belgium abolished the jurisdiction based on article 
14, a provision was kept making non- resident foreigners amenable 
to the jurisdiction if the Belgian national could be sued in the 
foreigner’s country. More recently, in 1924, Portugal adopted a 
reciprocity provision following the Italian model. The reciprocity 
provision in its modern form, in addition to taking care of article 
14 situations, may catch any provision on jurisdiction unknown to 
the domestic law to which nationals will be subjected in the 
country of the foreign non–resident defendant. Jurisdiction in 
personam based on mere presence of assets, as found in Germany, 
Austria, Japan and the Swiss cantons, thus comes under it. The 
same is true also for Jurisdiction based on personal service 
jurisdiction traditionally accepted as legitimate and normal in the 
Common Law countries but almost unknown in the Civil Law orbit 
and capable of abuse, as is widely recognized today. Domestic 
assumption of Jurisdiction that is exorbitant thus can backfire. 
Nationals from jurisdictions with such rules become their victims. 
This aspect of the matter cannot be overlooked as easily as the 
harm, or potential harm, done to foreigners. It has not been 
overlooked and accommodations have been made by way of 
conclusion of treaties that remove applicability of the exorbitant 
jurisdiction rule in the relations between the nation partners to the 
treaty”.64 
 
5. CONCLUSION. 
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The statutory rules of jurisdiction in the Sudan in relation to 
private international law were introduced in 1974 by the Civil 
Procedure Act 1974 (CPA). This Act was repealed and re-enacted 
as CPA 1983 without a single change in the rules of Sudan courts 
international jurisdiction. Even the sections in the repealed C.P.A 
are the same sections in the newly promulgated C.P.A 1983, i.e., 
sections from 7-15. 
  
The two statutes made a marked departure from the common law 
rules of jurisdiction, and no longer do the Sudan rules of 
jurisdiction have a classification of actions in personam or actions 
in rem as it was the situation before 1974, i.e., the precodification 
period. 
  
The statutory rules of jurisdiction have laid down new basis of 
jurisdiction. Defendant's nationality is the basis for courts in the 
Sudan to assume jurisdiction against Sudanese nationals, while 
foreign defendants would be brought before Sudanese courts if 
they are domiciled or resident in the Sudan.  If the foreign 
defendant is not domiciled or resident the Sudan courts are 
competent in specific cases. Also Sudan courts are competent to 
entertain suits against several defendants, if one or more of them 
are domiciled or resident in the Sudan.   Furthermore, Sudan courts 
have jurisdiction to entertain suits in relation to inheritance and 
estates of deceased persons on basis of deceased’s nationality or 
domicile in Sudan or presence of estates or any part thereof in the 
Sudan.  
 
Lastly Sudan courts have jurisdiction if the defendant submits to 
the jurisdiction of the courts of the Sudan. This consent may be 
given in advance or implied when a defendant appears before the 
court and argues the case on its merits and does not merely appear 
to object to the jurisdiction of the court.  
                                                                
 
 
 
CHAPTER THREE 
 
JURISDICTION TO STAY ACTIONS  
 
1. Introduction. 
 
The purpose of this chapter is to discuss the bases of staying actions 
before Sudan and English courts, the application of Spiliadia 
principles, criticisms of the forum non-conveniens doctrine, the 
English courts power to restrain foreign proceedings and finally the 
Brussels Convention and its impact on the rules of jurisdiction to stay 
actions. It should be noted that the rules governing the concept of 
staying of actions before Sudan courts have not been touched by 
codification. 
 
 
 
 
 
 
 
 
2. Basis of Staying of Actions before Sudan Courts. 
 
(i) Lis alibi pendens65 . 
 
This deeply rooted doctrine of English private international law for 
stayaing of actions raised by the same parties to the same cause of 
action before different forum courts was introduced in the Sudan legal 
system by decisions of courts. In Abdel Hadi Abdel Mageed El 
Gabbani v. Awadalla Ibrahim66  a contract was concluded by 
telephone between the plaintiff in the Sudan and the defendant in 
Egypt. The defendant was not domiciled or resident in the Sudan. He 
was in Egypt when the summons was served on him. The plaintiff 
argued that the Sudan courts had jurisdiction since the contract was 
made in the Sudan. The Court of Appeal accepted the adoption of 
English law regarding the doctrine of Lis alibi pendens and came to 
the conclusion that separate actions proceeding simultaneously in 
both courts of Egypt and Sudan would obviously result in much 
confusion and aggravation of costs. Also it was held that even if a 
foreign court had claimed jurisdiction to entertain a suit pending 
before a competent Sudanese court that would not oust   the Sudan 
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court’ s jurisdiction. Thus in Bamboulis v.Bamboulis 67 a husband 
sued for divorce on the ground of his wife’s adultery. Both parties 
were Greek nationals and domiciled in the Sudan. Delivering the 
Sudan Court of Appeal judgment, Lindsay, C.J., stated that the fact 
that Greek courts had claimed jurisdiction would not deprive the 
Sudan court from its jurisdiction to proceed to try that case. Thus the 
honorable Chief Justice refused a stay of proceedings. 
 
(ii) Submission to Foreign Arbitration and Foreign Courts. 
 
It is a conflict of law rule that the parties should normally be bound 
by their agreements. In the English case Communication Ltd v. 
Communication68 it was held that it is unlikely that a stay of English 
proceedings will be granted when the parties have agreed to English 
jurisdiction or arbitration .This rule had been adopted by the 
Sudanese courts since about half century ago in Societe Misr De 
Nanvigation Maritime of Cairo and Khartoum v. Abdel Latif  Abu 
Rigeila69. The plaintiff claimed a sum of money under a written 
contract containing an agreement by the parties to submit all disputes 
arising under the contract to Egyptian courts. The defendants objected 
to the jurisdiction of the Sudan courts. It was held that where there is 
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an express agreement to submit to the jurisdiction of a court which 
properly has jurisdiction in a dispute, the persons who have so 
contracted should be bound by their own agreement; that it is one of 
the duties of the court to compel parties to fulfill their agreements and 
that the court should not interfere with the parties binding and valid 
agreement, but it should give effect to it as far as possible. The court 
ordered a stay of proceedings as far as that part of the claim which 
arose out of contract was concerned. The parties thus had an 
opportunity to carry their dispute to their chosen forum. 
 
 In Misr Printing Press v. Kamil Mohamed and Mahir Habib Gulta 
70the claim was found on an alleged breach of contact entered into in 
Cairo sometime in 1955 by which the respondent ( plaintiff in  the 
suit ) was employed by the defendants ( applicants ) as a workman in  
their Khartoum branch (  the Misr printing press) at a daily wage of 
one pound. The cause of action is damages for wrongful dismissal.. 
The defendants moved for a stay of proceedings on the ground that by 
virtue of clause 18 of the written agreement the Cairo courts are given 
exclusive jurisdiction in the matter. In refusing to stay proceedings, 
the court found in favour of the plaintiff. It held that it could not 
interpret the clause embodied in the contract in a manner ousting the 
Sudan courts of their jurisdiction in a matter that properly belongs to 
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them. These last few words were uttered by Lord Denning in The 
Fehmarn71 case on which this court relied on rendering its judgment. 
In that case a clause was brought under a bill of lading which 
provided that all claims and disputes arising and in connection with 
the bill of lading should be adjudicated in U.S.S.R. In confirming the 
decision of the judge (who refused to abide by that provision), Lord 
Denning said that the English courts were in charge of their 
proceedings and that one of the rules is that stipulation that disputes 
should be judged by the tribunals of a particular country is not 
absolutely binding. He further stated that such a stipulation is a matter 
to which the courts of England would pay much regard and would 
normally give effect, but it is subject to the overriding principle that 
no party by his private stipulation can oust English courts of their 
jurisdiction in a matter that properly belongs to them.     
 
The Sudan courts, citing the ratio decidendi in the famous English 
case The Fehmarn72, decided in Amin Abdelmaseeh and Sons V. 
Manoli Chadzoghlou73 and sons, that the question of a stay of 
proceedings is one of pure discretion to the court trying the case, in 
deciding which, the court will give precedence to the legal system 
with which the contract is more closely connected. In the latter case a 
promissory note was given by the defendant, who carried on business 
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in the Sudan, the plaintiff, a resident of Egypt for the sale of goods 
delivered at Port Sudan. The contract stated that the debt was to be 
paid in Egypt in Egyptian currency and any dispute was to be referred 
to Egyptian courts. The plaintiff brought a suit in the Sudan and the 
defendant asked for a stay of the proceedings. Babiker Awadallah J., 
stated that, in his view, the court should consider whether the dispute 
was more closely connected with Egypt or Sudan. He came to the 
conclusion that the dispute was more closely connected with Egypt 
than with the Sudan since the promissory note was given as security 
for money due under a contract made in Egypt. 
 
 It is a fundamental rule that the parties should be bound by their valid 
and proper agreements when they agree to submit to the jurisdiction 
of a court which properly has jurisdiction to entertain a dispute. 
According to that rule any dispute by the parties to the agreement 
before a court other than the specified one in the agreement shall be 
stayed. Also it is a rule that it is a purely court’s discretion to decide 
to stay actions with regard to contracts embodying foreign 
jurisdiction clause or arbitration. This rule is supported by the 
aforementioned two cases respectively: Sinco Anstalt V. Brown 
International Incorporation,74 and Societ De Misr De Navigation 
Maritime of Cairo and Khartoum V. Abdul Latif Abu Rigeila75. In the 
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former case the parties entered into a contract in Switzerland whereby 
money payable to the defendants in the Sudan would be remitted to 
Switzerland. The parties agreed that the contract was to be governed 
by the Swiss law and that any dispute was to be referred to arbitration 
in Switzerland. In a suit by plaintiff, the defendants applied for a stay 
of proceedings and they succeeded. Salah Hassan J., stated in his 
judgment that the express intention of the parties clearly ousted the 
jurisdiction of the Sudan courts. He quoted the decision in the latter 
case that where there is an agreement to submit to the jurisdiction of a 
court which properly has jurisdiction in a dispute……the persons 
who have so contracted should be bound by their own agreement. He 
added that the contract was no doubt substantially most closely 
connected with Switzerland and that the Province judge had exercised 
his discretion reasonably by ordering stay of proceedings. 
 
By the end of June 2005, the Civil Procedure Act 1983 no longer 
governs arbitration or arbitration agreements. Sudan Arbitration Act 
was passed in June 2005. Section 2 of the Act repeals chapter 4 of the 
Civil Procedure Act which has been providing for arbitration. The 
Act adopts the same rule that the parties should be bound by their 
agreements whenever there is an arbitration clause specifying a forum 
court. But the Act put it clearly that in case of arbitration abroad and 
no court has been specified, then Khartoum major court shall be the 
competent court. 
   
(iii) Submission to Forum Proceedings: Proceedings abroad. 
 
 Where there is an agreement by the parties to a contract that both of 
them shall submit to the jurisdiction of a foreign court in case of any 
dispute arising from that contract , both parties are bound by that 
agreement, and any suit raised in violation of the agreement would be 
stayed . In Unter Weser Recderei V. Zapata Offshore Co76, the 
plaintiff brought an action in a foreign court in breach of domestic 
jurisdiction clause. The court was not asked to restrain the foreign 
proceedings, presumably because the defendant abroad had already 
asked the foreign court for a stay. But that there is power to restrain 
the foreign action in such circumstances can hardly be doubted, 
otherwise, a foreign jurisdiction clause would be more effective than 
a domestic clause. The courts will surely treat both clauses on the 
footing that prima facie the parties must abide by the bargain they 
have made. 
 
(iv) Forum Non conveniens. 
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The forum non conveniens is a universal doctrine of Common Law, 
applying in every case in which conflict of laws is presented…. Its 
elements should be clearly understood. The substance of the plaintiff's 
action has to be considered, and particular emphasis has been given in 
the decision to such matters as the degree to which the action is 
connected with the laws of the forum, the difficulties involved in 
properly determining the question to be raised, the parties agreement 
to submit their differences to foreign tribunals, whether the plaintiff 
could receive a fair trial in a foreign tribunal and so on.77 According 
to a statement made by Anton about Scots law “a defender who takes 
the plea of forum non conveniens invites the court whose jurisdiction 
is admitted, to decline to exercise that jurisdiction because the just 
determination of the disputes requires that the action should be tried 
elsewhere…”78 
 
In Dello Strologo & Co V. The Khedival Mail Line79 , a contract was 
made in Egypt whereby the defendants, an Egyptian company 
appointed the plaintiffs their agents in the Sudan. The defendants 
terminated the contract by a letter posted in Egypt and the plaintiffs 
then sued for damages. The defendants were not domiciled or resident 
in the Sudan and were not present in the Sudan at the time of the 
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service of the summons. It was held that the court had discretion to 
assume jurisdiction since the breach of the contract occurred in the 
Sudan. The contract was broken in the Sudan because although the 
letter terminating it was posted in Egypt the contract was to be wholly 
performed within the jurisdiction. The court declined jurisdiction 
since the Sudan was not forum conveniens. 
  
In Henri Servais V. Frans Verbeist80, The plaintiff allegedly made a 
contract in Belgium with the defendant to serve as a master of certain 
ships to be brought from Belgium to Kenya. Both parties were foreign 
nationals but were present in the Sudan at the time of the suit. The 
defendant denied that there was any contract of service. He also 
objected to the jurisdiction of the court. Watson, J., rendering his 
judgment in this case stated that the first question was whether the 
court can entertain the action. He said :" I have no hesitation in saying 
that I think this court would not be competent to entertain the action 
between the parties for damages arising out of any breach of contract 
between them , or any action in tort or in Admiralty concerning the 
loss of  the vessels ,  or any claim by  the plaintiff for  the cost of 
repatriation , such actions if they arose would I think , have to be 
brought in the courts of Belgium or of the Congo " , i.e. not before 
Sudan courts for, they are not forum conveniens. The learned Judge 
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said that he could not concede the defendants' contention that no 
action of any sort can be entertained until the matter of the loss of the 
vessels had been adjudicated upon by the Belgian Maritime court, 
since both parties were present within the jurisdiction of the Sudan 
courts. He concluded that the Sudan court was competent, and indeed 
had a duty to hear any action which had arisen over a dispute in Port 
Sudan between master and seamen, even though they were foreign 
nationals. 
  
We conclude also that the learned Judge in this part of the case, had 
decided Sudan courts competence on the basis of forum non 
coveniens, i.e, Sudan court is the forum conveniens while Belgium 
courts were forum non- conveniens to try the last issue of this case 
mentioned by the learned judge. 
 
  
3. Basis of Staying of Actions in English Law. 
 
English courts power to stay proceedings is exercised in the following 
situations:  
(i) lis alibi pendens 
(ii) where doctrine of forum non conveniens applies. 
(iii)    where there is foreign choice of jurisdiction clause. 
(iv)  where there is submission to English courts or arbitration. 
 
(i) Lis alibi pendens.     
 
 When judicial proceedings are initiated in a foreign country, 
particular problems may arise. The proceedings may be taken by the 
defendant, the claimant or a third party in a complex multi-party 
action. It had been stated that the duplication of proceedings can often 
be unfair to both parties. In such proceedings each party may be 
subject to two sets of costs and the time and trouble necessary to 
conduct two proceedings is unnecessary. Further more, the risk of 
conflicting judgments is not conducive to overall justice and may lead 
to an unseemly rush to judgments. Difficult issues would be raised in 
order to give an answer to the question which court's proceedings 
should continue and which should not be allowed to continue. Either 
the English court can stay its own proceedings in favour of the other 
court, or the English court may decide that it should try to prevent the 
proceedings continuing in the other court. The latter option is often 
known as an anti-suit injunction. It has been argued that the mere fact 
that proceedings have been commenced elsewhere is not of itself 
enough to make the court a forum conveniens. However, where the 
claimant has commenced both sets of proceedings, he may be 
required to elect in which court to proceed. In some occasions foreign 
proceedings may be commenced for purely tactical reasons, in a 
distinctly inappropriate forum, or they may not be very far advanced. 
It has been held that in such cases, the lis alibi pendens is not very far 
significant. However, where the foreign proceedings are in an 
appropriate forum and are well underway, the English court will stay 
its proceedings for the ends of justice. In exercising its discretion, the 
court will have to consider whether England is forum conveniens. 
The Abidin Daver81 case is said to have landmarked the doctrine. The 
case was also classified as a lis alibi pendens case. In that case, 
collision occurred within Turkish waters between the plaintiffs' ship, 
Cuban vessel, and the defendants' ship, a Turkish vessel. Soon after, 
the defendants commenced proceedings in the Turkish court, 
claiming damages against the plaintiffs. The plaintiffs then 
commenced an action in rem in the English court. Following the 
defendants' application for a stay of the English proceedings on the 
ground that the Turkish court was a more appropriate forum, the 
House of Lords applied the doctrine of forum non conveniens and 
held that Turkey was the more appropriate forum for the trial of the 
action. A crucial factor pointing towards Turkey was the fact that the 
Turkish court had already appointed a surveyor, who prepared a 
report for the court. It should be noted that the traditional rules on lis 
alibi pendens, unlike those contained in the Brussels Convention 
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1968, do not operate on  a first come, first served basis. Whilst, under 
the traditional rules, the English court retains its discretion to grant a 
stay the English court must decline jurisdiction in favour of the court 
first seised. In principle, the applicable test is basically that of the 
Spiliada Maritime Corp. v. Cansulex Ltd.82 In that case a Liberian 
owned vessel was chartered in 1980 to carry a cargo of bulk sulphur 
from Vancouver, British Columbia, to Indian ports. The ship-owner 
alleged that the cargo was wet when loaded and as a result caused 
severe corrosion to the Vessel. They obtained leave ex parte to serve 
proceedings on the shippers in Vancouver or elsewhere in Canada on 
the ground that it was an action to recover damages for breach of 
contract governed by English law. The shippers issued a summons 
under R.S.C., Ord.12, r.8, asking that the ex parte order be discharged 
on the ground, inter alia, that the case has not been shown to be " a 
proper one to be for service out of the jurisdiction " under R.S.C, Ord. 
11, r.4(2). At the hearing of the application, Staughton J., who had 
already started to hear the trial of a similar action for damages 
involving the same shippers in respect of another ship, the 
Cambridgeshire, considered, inter alia, the availability of witnesses, 
potential multiplicity of proceedings and the fact that the accumulated 
experience of council and solicitors derived from their participation in 
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the Cambridgeshire action, would lead to savings of time and money. 
He dismissed the application. 
 
On the shippers appeal, the Court of Appeal held that it was 
impossible to conclude that the factors considered by the judge, when 
taken together, showed that the English court was distinctly more 
suitable for the ends of justice, and that a further factor, not 
considered by Staughton J., that if the present proceedings were set 
aside the ship-owners would be faced with a defense of limitation in 
British Columbia, was a neutral factor. The Court of Appeal allowed 
the appeal and set aside the writ. 
 
The court in allowing the appeal, held that in order to determine 
whether a case was a proper one for service out of jurisdiction under 
R.S.C., Ord. 11, r.4 (2) the court had, as in applications for a stay of 
proceedings found on the ground of forum non conveniens where the 
action was as of right by service on defendant within the jurisdiction, 
to identify in which forum the case could most suitably be tried for 
the interests of all the parties and for the ends of justice; that, 
accordingly, the judge having identified the correct test and 
considered the relevant factors, including the advantages of 
efficiency, expedition and economy in bringing the action in England 
following the Cambridgeshire action, the Court of Appeal had had no 
grounds for interfering with the exercise of his discretion. 
 
(ii) Forum Non conveniens. 
 
In the absence of Lis alibi pendens, a stay of proceedings would only 
be granted in the narrow situation where the defendant set out 
deliberately to harass the defendant by seeking trial in England. This 
was the principle before the case Atlantic Star83. In that case an action 
in rem was brought by a Dutch ship owner against a Belgian ship-
owner. The only connection with England was that the Belgian ship's 
sister-ship had been arrested when it had arrived in English waters. 
The English court had jurisdiction under a statute which incorporated 
an international convention. These facts led the House of Lords, by a 
bare majority, to hold that a stay should be granted of the action. 
They followed the long practice of the Scottish courts which had 
adopted a doctrine of forum non conveniens to limit the effect of 
exorbitant jurisdictional rules based upon mere presence of the 
defendant's property in Scotland. The doctrine of forum non 
conveniens was said to have been really established in English private 
international law by The Spiliada case.84      About the principles on 
which the discretion to stay is exercised it has been established that a 
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mere balance of convenience is not sufficient ground for depriving a 
plaintiff of the advantages of bringing his action in an English court if 
it is otherwise properly brought. In applying the doctrine of forum 
non conveniens, English courts have to consider three elements: 
  
(a) The Appropriate Forum. 
 
Lord Goff in The Spiliada’ s case reformulated the question in the 
light of the existing case law so as to ask whether there is a clearly 
more appropriate forum for trial abroad. In ascertaining this, the 
search is for the country which the action has the most real and 
substantial connection. The court will look for connecting factors. 
Those factors include not only factors affecting convenience or 
expense, but also other factors such as the law governing the relevant 
transaction and the place of where the parties respectively reside or 
carry on business. If the parties agree that trial shall take place in a 
foreign country in the forum of a foreign choice of jurisdiction clause 
in their contract that is an indication that the appropriate forum is 
abroad, and therefore, English proceedings should be stayed under the 
forum conveniens doctrine. On the other hand, if the parties inserted a 
clause conferring jurisdiction on English courts, then the English 
proceedings shall not be stayed.  It was held that in cases where there 
is no clearly more appropriate forum abroad,i.e, either there is a 
country which is the natural forum or England is the natural forum , 
the courts may automatically refuse a stay of  proceedings, without 
even considering the question of other circumstances, such as the 
advantage to the plaintiff of trial in England. 
 
(b) Other Relevant Circumstances. 
 
The court is concerned with the question of whether justice requires 
that a stay should not be granted. All the circumstances of the case 
will be considered, and this includes looking at factors which go 
beyond those examined when looking for appropriate forum. The 
court will consider the fact that plaintiff may not obtain justice abroad 
because, for example, the judiciary is not independent. Moreover, 
what is considered is whether, by staying the proceedings, the 
plaintiff will be deprived of some advantage that he would have 
obtained from trial in England. 
 
(c) Balance between the Elements. 
 
It has been stated that until very recently the courts have struck a 
balance by making “the critical question”, i.e, they have balanced the 
factors in favour of a stay against those against a stay, in determining 
whether justice demands that a stay should be granted. However, the 
House of Lords in the Spiliada case has, seemingly, taken a more one 
-sided stance in favour of normally granting a stay in case where there 
is a clearly more appropriate forum abroad. 
 
(iii) Foreign Jurisdiction Clause. 
 
An English court will be most reluctant to permit service out of 
jurisdiction in face of an agreement by the parties to submit their 
disputes to the exclusive jurisdiction of a foreign court. There is a 
prima facie rule that an action brought in England in defiance of an 
agreement to submit to a foreign jurisdiction will be stayed. However, 
the court does have discretion in the matter, and where the parties are 
amenable to the jurisdiction, as, for example, where the defendant is 
present in England, it will allow the English action to continue if it 
considers that the ends of justice will be better served by trial in this 
country. 
 
It had been established that the English court cannot prohibit a 
foreign court from hearing an action. However, it may restrain a 
party, subject to its jurisdiction, from starting or continuing 
proceedings in that foreign court. These orders are colloquially 
known as" anti- suits injunctions" and are enforced by using the 
procedure of contempt of court. The original ground for the grant of 
the injunction required the proceedings abroad to be vexatious and 
oppressive to the party asking for the order. 
 
Furthermore, the principles to be applied and the factors to be 
considered when the court is asked to stay proceedings were stated in 
The Eleftheria case85. In that case, a contract for carriage of goods by 
sea from Romania to Hull in which a clause referred disputes to the 
courts of the state where the carrier conducted his business. The 
carrier was a Greek and carried on business in Greece. The vessel was 
arrested at Hull and the defendant asked for a stay of proceedings and 
their reference to the court at Piraeous. Brandon J., stated that all the 
circumstances of the case should be taken into account but there are 
particular matters which should be given consideration : (i) in what 
country the evidence of fact is or is more easily available , and the 
effect of this on the convenience and expense of trial, (ii) whether the 
law of the foreign court applies and if so whether it differs materially 
from English law;(iii)the closeness of the connection of either party 
with the countries concerned ;(iv) whether the defendants genuinely 
desire trial abroad or are only seeking procedural advantages in being 
sued there; and(v) whether the claimants would be prejudiced by the 
case being tried abroad because they would ( a) be deprived of 
security for claims , ( b) be unable to enforce a judgment obtained 
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there , ( c) be faced with time –bar not applicable in England , or (d) 
be unable to get a fair trial for political, racial , religious or other 
reasons . Applying these tests to the case in hand, the court stayed the 
action; most of the evidence was in England, but the court found that 
Greek law differed from English law in material respects. The 
Aleftheria was approved by the Court of Appeal in The Al Amira,86in 
which the claim was for damages for breach of contract and 
negligence in respect of the storage and custody of potatoes which 
had been conveyed from Alexandria to Liverpool. The contract 
contained an exclusive Egyptian jurisdiction clause. The dispute 
really concerned the speed of discharge at Liverpool, so the evidence 
was in England. Further and vitally, the claimants were suing not only 
the cargo carriers but the Liverpool port authorities, so that if both 
actions were tried here, the possibility of there being conflicting 
English and Egyptian decisions would be avoided. A stay was 
refused. The test is known, therefore, as the Eleftheria test or the El 
Amira test. 
 
The Eleftheria test bears very close resemblance to the Spiliada test. 
In fact, they must necessarily be more or less identical, since they 
concern the same thing, the staying of English actions .The only real 
difference is that, where the defendant is asking for a stay in a case 
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where there is no jurisdiction clause, the burden of proof rests on him. 
Where there is such a clause, the burden of proof is on the claimant. 
 In The Rothnie,87 the plaintiffs and the defendants entered into a 
contract by which the latter agreed to carry out repair and 
maintenance work on the plaintiffs' vessel in Gibraltar. The contract 
was subject to the defendants' standard terms and conditions, which 
expressly provided that the contract was to be governed by the law of 
Gibraltar and that any dispute arising therefrom were subject to the 
non-exclusive jurisdiction of the courts of Gibraltar. It was held that 
the same principle effectively applied where the clause conferred 
merely non-exclusive jurisdiction on the foreign court. 
 
(iv)  Submission to English Courts or Arbitration: 
 
It had been held that it is unlikely that a stay of English proceedings 
will be granted when the parties have agreed to English jurisdiction or 
arbitration. 
 
Jurisdiction clauses are a relatively common way in which parties to 
contracts seek to establish a court in which any disputes between 
them will be settled. Arbitration clauses seek to remove any dispute 
from the courts and instead to have the issue decided by arbitration. 
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By statute, the English courts must stay action and remit the parties to 
arbitration, either in England or abroad, where a valid arbitration 
agreement exists. 
 
If an action is brought in England in contravention of an agreement to 
confer conclusive jurisdiction on foreign court, the English court is 
faced with two conflicting policies. One dictates that persons should 
not be allowed by agreement to oust the jurisdiction of the English 
courts, the other that persons must be bound by their agreements. The 
courts usually resolve this conflict by favoring the latter policy. This 
has the important consequence that the burden of convincing the court 
not to exercise its discretion so as to stay the action is borne by the 
claimant, who is acting in breach of contract in suing in England88.In 
Tracomin SA v. Sudan Oil Seeds Ltd (No,2)89 the Court of Appeal 
granted an injunction to restrain further Swiss proceedings between 
Swiss buyers and Sudanese sellers when the buyers had sued the 
sellers to judgment in the Swiss courts in violation of an English 
arbitration clause. Such a foreign judgment could not be enforced in 
England. 
 
Millett L J., observed in The Angelic Grace90, where the Court of 
Appeal granted an injunction to prevent proceedings brought abroad 
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in breach of an arbitration agreement in favour of England, that there 
is no difference in this respect between an arbitration clause and an 
exclusive jurisdiction clause, both confer on the claimant a legal right 
not to be sued abroad. Good reasons must be shown by the party who 
is acting in breach of an agreement why an injunction should not be 
granted. 
 
An exclusive jurisdiction clause is meant to oust the jurisdiction of 
any court except the chosen one. The law which governs the clause 
determines (a) whether the clause is valid. It also determines (b) 
whether the clause provides for exclusive or only non-exclusive 
jurisdiction. An exclusive jurisdiction clause operates to exclude the 
jurisdiction of all courts except the chosen courts, which alone are 
intended to have jurisdiction. A non-exclusive jurisdiction clause is 
designed to confer jurisdiction upon courts which might not otherwise 
possess it. Should the governing law be English law , then whether 
the parties intend the jurisdiction clause to be exclusive or non-
exclusive is a matter of construction of the contract .It also decides (c) 
whether the clause covers the matter  in dispute.91 Furthermore, (d) as 
the House of Lords held in The Hollandia92, the clause must not 
contravene an English statute. The facts of this case were as follows: 
the plaintiff shipper brought an action in rem in England and claimed 
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damages for breach of contract against the defendant carriers, despite 
the presence in the bill of lading of an exclusive jurisdiction clause 
providing for trial in Holland. The defendant carriers sought a stay of 
the English proceedings, relying upon this clause. It was held that the 
exclusive jurisdiction clause was rendered null and void and of no 
effect by virtue of the Hague Visby Rules, which are part of English 
law. The Rules provide, inter alia, that any clause lessening the 
liability of the carrier otherwise than as provided for under the Rules 
shall be null and void. 
 
4. Application of the Spiliada Principles: 
 
 A stay was granted in the following cases: In De Dam Pierre v De 
Dam Pierre93, Lord Goff’s guidelines were held to apply in a divorce 
case, where the power to stay English proceedings was contained in a 
statute. The facts of the case were as follows: a husband and a wife, 
both French nationals, had married in France and moved to London 
where the wife had a child. The husband bought them a home in 
London, but soon the wife established a business in New York. She 
took the child there and severed her tenuous connection with England 
.The marriage foundered. The husband sought a divorce. The wife 
petitioned in England. It was held that since the Domicile and 
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Matrimonial Proceedings Act, 1973, provides that the court can stay 
the English proceedings when proceedings are also brought abroad if 
it appears that the balance of fairness (including convenience) 
between the parties to the marriage is such that it is appropriate for 
the (foreign) proceedings…to be disposed of before further steps are 
taken in the (English) proceedings. The wife’s proceedings were 
stayed .France was the natural forum and she could get the redress 
she was entitled to by French law in the French courts. 
 
In Re Harrods (Buenos Aires) ltd94., where there was no lis alibi 
pendens, a company was registered in England but its business and 
administration were carried on in Argentina. Its shareholders were 
Swiss companies. The one which held the majority of the shares 
petitioned for the compulsory winding up of the company under the 
insolvency Act 1986 and for relief from prejudicial conduct under 
sections: 459-61 thereof; it requested the court to order the majority 
shareholders to buy it out. No such remedy existed in Argentina but 
by Argentine law the minority could sue the majority for damages. 
 
The Court of Appeal, reversing Harman J., held that the Spiliada 
principles applied to such petitions and, that a stay should be granted. 
Argentina was clearly the natural forum and the petitioner could get 
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justice there even though the relief it might obtain was not exactly the 
same as that which existed in England. 
 
It had been said that since the English court had jurisdiction in this 
case under the Brussels Convention on Jurisdiction in Civil and 
Commercial Cases, 1968, the question arose whether it could stay the 
action in favour of the courts of non – contracting state .The Court of 
Appeal held that it could, but the House of Lords referred the matter 
to the European Court of Justice for an interpretive decision. 
 
Conversely, there are examples of cases where principles of Spiliada 
were applied and a stay was refused. Thus in EL Pont de Nemours v. 
Agnew, where the claimant 95C were held liable in a product liability 
action in Illinois. The damages included an award of punitive 
damages, which could not have been awarded against them under 
English law. C sued thirteen defendants (Ds) on an insurance policy 
to recover the amount of the damages. Ds 1to3 were in England and 
Ds 4 to 13 were served out of the jurisdiction. 
 
Ds then brought an action in Illinois for a declaration that they were 
not liable to pay out on the policy because it was contrary to Illinois 
(though not English) public policy for insurers to indemnify the 
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insured for a punitive damages award. Ds 1 to 3 asked for a stay of 
English action. The Court of Appeal refused a stay. Applying the 
Spiliada principles, it held that England was the most suitable forum. 
The insurance policy contained no express choice of law but, it was 
held that English law did govern the contract. Defendants 1 to 3(who 
were, of course, English companies carrying on the relevant business 
in England) had not shown that Illinois was the most appropriate 
forum. The claimants, on the other hand, had demonstrated a strong 
arguable case for relief in England, where no reason existed why they 
should not be able to claim on the policy in respect of the punitive 
damages. 
 
Also in Saab v. Saudi American Bank96 , the Court of Appeal refused 
to stay proceedings, not withstanding that there were two alternative 
more appropriate fora. The claims concerned an agreement by a Saudi 
Arabian bank to market around the world some securities in a 
Lebanese company for the claimants. The agreement was to be partly 
performed in London. However, this case raised many questions 
about the defendant bank and the Lebanese company. The court 
carefully balanced all the factors and decided that although both 
Saudi Arabia and the Lebanon were appropriate neither was more 
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appropriate than the other. Stay was refused as the defendant had not 
discharged the onus of showing a clearly more appropriate forum. 
 
Moreover, where the claimant can show that the foreign court will not 
give him justice, the English court has refused to stay its proceedings 
even where it is not at all a forum conveniens.Thus in Mohammed 
v.Bank of Kuwait and Middle East (KSC)97, the claimant was an Iraqi 
employee of the defendant bank, who had been working in Kuwait 
before the Gulf war. He was suing for wages and an account of 
money he had deposited with his employer. As the claimant could 
show that he would not at the time the action was commenced be 
likely to have a fair trial in Kuwait, the action was continued in 
England i.e. the proceedings in Kuwait were stayed. 
 
5. Criticism of the Forum Non conveniens Doctrine. 
 
Some states of the United States have similar doctrine of forum non 
conveniens but the European countries have not apparently needed it. 
Indeed many are very skeptical of the doctrine as it is based on 
judge's discretion. Under the Brussels Convention lis alibi pendens is 
recognized as the basis for staying proceedings of any court seised 
after the one which is first seised if the claim concerns the same 
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parties and the same subject-matter. This is a non-discretionary, 
automatic stay. Forum non conveniens has its critics and had not been 
followed in Australia. It can be said to be too uncertain and wasteful 
of resources. Parties are put to considerable expense in order for the 
English court even to be able to decide whether it should hear the 
merits of the case. However, the jurisdictional question may be the 
only real dispute in the case. Once the court which is to hear the 
merits is decided the actual result may be entirely clear. Therefore the 
parties may themselves want this jurisdictional dispute decided as 
carefully as possible. 
 
 
6. Brussels Convention and its Impact on the Rules of 
Jurisdiction to Stay Actions. 
 
Stay of English proceedings and restraining foreign proceedings have 
been discussed in this chapter on the assumption that jurisdiction to 
stay actions in English law has been taken under the traditional rules. 
It must however, be asked whether the courts can exercise the powers 
to stay English proceedings in cases coming within the Brussels 
Convention. 
  
Section 49 of the Civil Jurisdiction and Judgments Act 1982, in effect 
provides that an English court cannot stay any proceedings before it 
on the ground of forum non conveniens or otherwise where this is 
inconsistent with the Brussels Convention. The wording of section 49 
is wide enough to cover the granting of stays not only on the basis of 
forum non conveniens but also on the basis that there is a foreign 
choice of jurisdiction clause or an agreement on arbitration. If the 
convention applies, the question of whether the grant of stay on any 
of these bases is consistent with the convention is one of considerable 
complexity. As a general rule, it had been said that the grant of a stay 
will be inconsistent with the convention whenever the convention 
applies, i.e, where the matter is within the scope of the convention (a 
civil and commercial matter) and the defendant is domiciled in a 
contracting state. The grant of a stay may also be inconsistent with 
the convention even where the defendant is not domiciled in a 
contracting state if the lis alibi pendens rule contained in the 
convention applies. There is an additional complication in cases 
involving the trial of a dispute in respect of which there has been an 
agreement to go to arbitration since it is not clear whether such cases 
are within the scope of the convention in the first place. But the courts 
have stuck to the rule that the convention  allocates jurisdiction to the 
courts of a particular contracting state , and it would be contrary to 
the spirit of  the convention for  a court in another contracting state to 
interfere , albeit indirectly, with this .98 
 
 7. Conclusion. 
 
Sudan Courts international jurisdiction to stay actions has been 
exercised under the doctrine of Lis alibi pendens, i.e, where there are 
separate actions proceeding simultaneously in different courts. It was 
held by Sudan Courts that it would obviously result in much 
confusion and aggravation of costs, and on that ground the courts may 
grant a stay of action and allow the continuation of proceedings in the 
other forum courts. But conversely it has also been held that even if a 
foreign court had claimed jurisdiction to entertain a suit pending 
before a competent Sudanese court that would not oust the Sudan 
court jurisdiction. Also Sudan courts exercised jurisdiction to stay 
actions where the parties to a suit have agreed to submit to foreign 
arbitration or to foreign courts. They have stated the rule that the 
parties should be bound by their agreements. They emphasized that it 
is the duty of the courts to bind the parties to carry out their 
obligations one of which is to raise the dispute before the specified 
court or arbitration. Arbitration is no longer governed by the 1983 
Civil Procedure Act. A new legislation was passed to govern 
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arbitration in the Sudan. It is the Arbitration Act 2005. It repealed 
chapter 4 of the Civil Procedure Act which governs arbitration .The 
new Act becomes the law that governs arbitration.   The third basis of 
Sudan courts jurisdiction to stay actions is the situation where the 
parties submit to forum proceedings and then bring proceedings 
abroad. Also Sudan courts have exercised their international 
jurisdiction to stay actions by adopting the Scottish doctrine of forum 
non – conveniens which was introduced into English law in 1982 in 
the famous English case the Spiliada. 
  
The above four basis of rules of international jurisdiction of Sudanese 
courts to stay actions were derived from English rules of private 
international law; the doctrine of forum non conveniens which was 
first introduced in Scottish law became part of English law only in 
1982 as was mentioned above . The doctrine has been subject to 
many criticisms and consequently the principles set down by Spiliada 
case were applied in some situations and rejected in others. Also there 
are other bases where English courts may have power to restrain 
foreign proceedings, but they can only exercise that power on a party 
subject to their jurisdiction by restraining that party from starting or 
continuing proceedings in foreign court. They are called anti-suits 
injunction. 
  
These are the rules in the Sudan and the rules in England. But today 
the situation in England is not the same. The Brussels convention 
made a big difference and change. Section 49       of the Civil 
Jurisdiction and Judgments Act, 1982, in effect provides that an 
English court can not stay any proceedings before it “on the ground of 
forum non – convenience or other wise” where this is inconsistent 
with the Brussels Convention. Today twenty – five European 
countries forming the European Union (E.U) have adopted Brussels 
Convention and thereby became contracting parties to that 
convention. Under Brussels Convention the (E.U) has formed the 
European Court of Justice to which all the contracting parties are 
subject to in any issue under the Convention. The situation in the 
Sudan is still governed by the 1983 Civil Procedure Act.   
 
 
 
     
CHAPTER FOUR 
 
CONCLUSIONS AND PROSPECTS FOR THE FUTURE 
 
The interaction between different communities is an effective 
factor for exchange of values, habits and norms which may be 
reflected in the rules and laws of each community. Both ancient 
and cotemporary history have showed clearly that different nations 
may affect each other either through peaceful means or through 
wars and colony. But today colony has become a matter of late 
history. Sudan courts international rules of jurisdiction were first 
introduced at the   dawn of the twentieth century by the 
condominium regime, i.e., the Anglo-Egyptian rule (1899-1956). 
That era was known as the pre-codification period. It was so called 
because at that time there was no legislation in the Sudan 
providing for the rules of international jurisdiction which would   
be adopted by the Sudanese courts when they were dealing with 
suits containing foreign elements. So the English judges who 
presided over the Sudanese courts which were for the first time 
being established by the condominium administration applied the 
laws known to them. They trained Sudanese judges according to 
English common law. Before that Sudan legal system had never 
experienced the application of international jurisdiction and Sudan 
courts had never assumed jurisdiction to entertain suits containing 
foreign elements until the arrival of the Anglo-Egyptian regime, 
simply because there was no state and accordingly there were no 
codified laws.                                                       
                                                       
In 1929 the condominium administration passed the Civil Justice 
Ordinance. Section 9 of the Ordinance provided that in cases 
where the courts of the Sudan had found no provision of law 
determining a case before them, they should follow the rules of 
justice, equity and good conscience. Consequently, the courts of 
the Sudan interpreted section 9 depending on their legal knowledge 
and professional training which was mainly English law. So they 
applied English common law rules to attain justice, equity and 
good conscience. The English rules of international jurisdiction 
introduced by Sudan courts were two fold: rules governing actions 
in personam and rules governing actions in rem. Sudan courts 
continued adopting these rules until 1974 when the Civil Procedure 
Act was passed (CPA). By the passing of the CPA 1974, the pre-
codification period had lapsed and a new phase emerged i.e., the 
codification period. It was for the first time that Sudan legislature 
made provisions for courts' international jurisdiction. Sections 
seven to fifteen were the provisions in that respect.                                                 
 The CPA 1974 as it appeared clearly in this thesis had marked a 
total departure from the English traditional common law rules of 
international jurisdiction based on the categorization of actions in 
personam and actions in rem. In 1983, the CPA 1974 was repealed 
and reenacted as Civil Procedure Act 1983. The CPA 1983   has 
made no divergence from the rules of international jurisdiction of 
Sudan courts laid down by the repealed Act 1974. The same 
sections 7-15 are there in the new Act. The legislation period 
introduced new elements which determined the situations where 
Sudan courts may assume jurisdiction to entertain suits containing 
foreign elements. Those elements are known in private 
international law as connecting factors. The connecting factors 
specified by the CPA include nationality, domicile and residence 
of the defendant. The two acts have also provided for other 
situations in which Sudan courts may assume jurisdiction, that is 
where foreign defendant submits expressly or impliedly to the 
jurisdiction of Sudan courts. Many criticisms had been made 
against the adoption of plaintiff's nationality or other connection 
with the forum as basis for a court to assume jurisdiction. The 
argument is fear that other states may resort to reciprocity to 
subject the citizens of foreign states to its jurisdiction in retaliation 
to the same treatment to its citizens by that foreign states' courts, 
and thus hindering the goals of justice.                      
Two              recommendations can be suggested as far as this point 
is concerned: the legislature has to abolish the provisions in CPA 
1983 which make the plaintiff's connection with Sudan a basis for 
Sudanese courts to assume jurisdiction; Sudan legislature shall 
continue to adopt defendant's domicile or residence as basis for 
exercising international jurisdiction as it is being provided for in 
section 8 of the CPA 1983.                                                                      
It  is noteworthy that, today the English rules of international 
jurisdictional from which Sudanese rules were derived had been 
subject to a total change by the Brussels's Convention, a 
Convention on  Jurisdiction and Enforcement of Judgments on 
Civil and Commercial Matters.   At present, there are two sets of 
rules which ascribe jurisdiction to English courts in civil and 
commercial matters: notably the traditional common law rules and 
those prescribed under the Brussels and Lugano Conventions. 
Whilst the latter ascribe jurisdiction, generally, where a civil or 
commercial dispute involves defendant' domiciled within the 
European Union (EU) or the European Free Trade Association 
(EFTA), the former rules determine jurisdiction in cases where the 
defendant is domiciled outside these boundaries. English courts 
have been prevented, since 1 January 1987, from hearing cases 
where to do so would be in breach of the Brussels Convention. The 
scope of the Convention is limited to civil and commercial matters, 
irrespective of the nature of the court or tribunal before which the 
action is brought. English rules today which derived from Brussels 
Convention introduce new bases for international jurisdiction in 
English conflict of laws. It adopts defendant' domicile as the 
strongest factor for a contracting state courts to assume 
jurisdiction.                                                                
 
A court while entertaining a suit may see that it is just and 
convenient to stay the proceedings of that particular suit. Such 
courts practice is known in private international laws as 
jurisdiction of courts to stay actions. The source of Sudan courts' 
jurisdiction to stay actions is the English and Scottish private 
international laws. This thesis has elaborated the situations where 
English and Sudanese courts had exercised the power to stay 
actions, namely; lis alibi pendens, forum non conveniens, foreign 
jurisdiction clause or foreign arbitration and submission. All these 
bases of staying of actions were derived from English traditional 
common law rules in private international law except the doctrine 
of forum non conveniens which is Scottish doctrine introduced 
very late in English law and became part of Sudan courts 
international rules of jurisdiction to stay actions.                                                     
It must, however,  be asked whether English courts can exercise 
their powers embodied in the traditional common law rules to stay 
English proceedings or restrain foreign proceedings in cases 
coming within the Brussels Convention. The answer is that an 
English court cannot stay any proceedings before it on the ground 
of forum non conveniens or otherwise where that is inconsistent 
with the Brussels Convention, i.e., section 49 of the Civil 
Jurisdiction and Judgments Act 1982.                                                                  
                                              
 I would like to conclude by making the following 
recommendations:                                                                      
                                                 
1. The legislature should abolish the provision in section 10 which 
provides that a wife domiciled in Sudan may sue her husband who 
is domiciled abroad since in Sudan it is a rule that a wife takes her    
husband’s domicile.                                                                                                  
2. Plaintiff's nationality should not be a basis of jurisdiction 
because it is exorbitant.                                                                    
3. The legislature should abolish the provision in section 5(d) of 
the CPA 1983, which introduces the concept of a defendant who 
has no domicile, for that is clearly contrary to the well known rule 
of conflict of laws and to the rules laid down by Sudanese courts 
that there is no person with no domicile.                                                                   
                                                                                     
4. The CPA should be amended to provide for a basis for 
jurisdiction for stateless person. The only basis so far is 
submission. But if he does not submit, the    Sudan courts will have 
no jurisdiction.                                                            
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